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PREFACE. 



So far as the author knows, this is the first work on the royal govern- 
ment of North Carolina as an institution. The whole work contains ten 
chapters, of which the following fonr are among the more important. It 
is the result of an investigation into the original material, printed or in 
maniiscript. 
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INTRODUCTION. 



North Oaxolina became a royal province in 1729, after haying been a 
proprietary govemment since 1663. ^ It was still a poor and small colo- 
ny when the crown assumed control, having a population of about 30,000 
whites and 6,000 negroes;2 and these lived within seventy-five miles of the 
sea-coast. Theproprietarygovemmentwasinmanyrespects like the royal. 
It had its executive department — the governor and the council— both being 
appointed, commissioned and instructed, directly or indirectly, by the pro- 
prietors. It had its legislature — the governor, the council and the lower 
house. The members of the latter body were elected by the citizens of the 
province and represented their ideas and sentiments. The councillors, 
who had equal, and in some respects greater, legislative i)owers and priv- 
ileges with the members of the lower house, being chosen by the proprie- 
tors, stood for the proprietary interests. The governor had, theoretically, 
the power of calling, adjourning, proroguing or dissolving the legislature; 
and, in theory, the power of vetoing any bill passed by the two houses. 
There was also a judicial system under the proprietors.^ 

During the whole proprietary period, and especially from 1677 to 1716, 
there was much disorder and confusion in the govemment. The proprie- 
tors never paid much attention tp the northern part of their possessions; 
their chief interests were in the southern part — South Carolina. Those 
who were appointed to be the chief executives of North Carolina were very 
often men of little intelligence and inferior character. They were soon 
involved in quarrels with the council, the lower house and the other offi- 
cers, and were frequently driven from the province in disgrace. The 
The colonists were in the meantime living in peace for the most part, inde- 
pendent to a great extent of each other and of the govemment; they did 
not care very seriously for the govemment as long as they were left alone 
in their ease and independence. But when the govemment became a 
burden to them or restricted their freedom, they attempted to overthrow 

1 C. R. II, preface, p. Ill; C. R. I-II, passim. 

8 C. R.ni,488. 

8 C. R. I-II, passim. 



2 NORTH CAROLINA 

it, or at least, to control it. The perfectly natural consequences were that 
the colonists acquired a large amonnt of self-govemment during the pro- 
Xxrietary period, and after they became crown colonists they still insisted 
upon many of the rights and privileges which they had enjoyed during the 
past fifty years.i 

When, in 1729, the proprietors sold to the crown seven-eighths of their 
land and gave up all their rights of government and the province became 
royal, there was little change in the governmental machinery in its out- 
ward form. There was still the governor, the council, the lower house and 
the judicial system. The chief difference was as to the immediate source 
of power and as to the greater efficiency of administration, the crown now 
taking the place of the proprietors and governing the province directly. ^ 
In the following pages the executive and legislative departments of this 
crown government and their relations will be discussed. 

1 O. B. I-II, passim. 

2 C. R. n-III, passim. 



CHAPTEE I. 

THE OOVEBKOB. 

The goyemment of an English royal proyince in the eighteenth century 
was in form much like that of the mother country. In all the royal prov- 
inces the crown was the chief executive and the ultimate source of gov- 
ernmental powers. It delegated its authority to agents who resided in 
the provinces. Its executive power was bestowed on an officer known as 
the governor. Each royal province had such an officer, and his powers 
and duties were much the same in all the provinces. The governor was 
appointed by the crown, with an indefinite tenure of office, and was there- 
fore responsible to the crown for all of his acts, and not to the people of 
the province. Authority was conveyed to him through a conmiission. 
This was issued at the appointment of the governor, and was always a 
public document. 

At the appointment of the governor and from time to time thereafter, 
instructions were also issued by the crown for his guidance. They con- 
tained specific directions for him and the council, and the governor at 
times sent copies of certain clauses to the lower house. He was not legally 
bound to do this, but it was done occcusionally in order to conciliate the re- 
presentatives of the people. 

These commissions and instructions served the people of a royal prov- 
ince as charters, and the governor could do little otherwise than according 
to them. He had some discretionary powers, but these were limited and 
temporary; for his acts of discretion he might be called into account by the 
crown officers in England. 

By the advice and consent of the council, the governor was empowered 
to grant lands according to the terms made by the crown, or according to 
the terms of the acts of the legislature which the crown had approved. 
These grants, when sealed with the seal of the province and recorded in 
the land office, which was created by the crown, were legal as against all 
persons, even against the king himself. The governor was ordered to 
exercise a careful oversight over the settlement of all lands granted by the 
crown; he could not allow larger grants than could be well settled and 
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cnltivated. He was forbidden to make any grants of land without a clanse 
reserving the right to vacate them nnless the qnit-rents were paid and cnl- 
tivation properly carried on. He was also directed to secure a permanent 
revenue from the lands granted. Many attempts were made by the gov- 
ernor to execute these powers, but they were only partially successful. 
Over lands which escheated to the crown, or were forfeited, he was not 
given the power of final disposal until he had transmitted an account of 
them to the authorities in England and had received specific instructions 
from them in return, i 

The governor, with the advice and consent of the council, appointed to 
all vacancies in the land ofiGlce, and, in co-operation with the two houses of 
the legislature, passed all the laws in regard to registration, alienation, 
transfer, title by occupation, validity of patents, resurvey, escheat, rent- 
rolls, and the number of acres to be granted to any one person. 2 Quit- 
rents and the conditions of escheat and forfeiture neither he nor the legis- 
lature could determine, as these were reserved as the crown's rights. But 
he and the council decided whether lands had been settled according to the 
terms of the grants and whether they escheated or were forfeited. Much 
of the work of the executive department was of this nature, hearing peti- 
tions for regrants of lands escheated or forfeited.^ It was the duty of the 
governor to establish the court of exchequer and court of claims, for the 
trial of cases arising from lands or their revenue. 

The governor had many general administrative powers and duties. He 
was the head of the whole administrative machinery of the province, and 
in that capacity watched all the parts of the system, and, so far as possible, 
directed its movements. His first duty, after arriving in the province, was 
to publish his commission and take all the oaths required by law and sub- 
scribe the test. He took the oaths of allegiance and supremacy to the 
king, of abjuration against the pretender, of office as governor of North 
Oarolina, of office as governor of any royal province, and subscribed a 
declaration against the doctrine of transubstantiation. These oaths show 
that he was to serve two diffierent parties, the crown and the people of the 
province. But as the crown, not the people, imposed the oaths upon him, 
he was legally bound to serve the crown's interests, even at the expense of 
the people.* 

1 C. R. Ill, 80-118, 496,-88; V, 1108-44; VII, 137-42. 

2 Law Reyisals, passim. 
8 C. R. III-IX, passim. 

4 C. R. Ill, 66-78. 



A ROTAL PROVINCE 5 

He mnst administer the oaths and test to all the members of [the pro- 
vincial covncil, and by this the councillors were made agents of the crown. 
He was given full power to susi)end any councillor for sufficient cause, and 
it was his duty to keep the board of trade informed of any vacancy in the 
council, which the crown had appointed. If the number of the council was 
less than seven, he was authorized to appoint to vacancies for the time, 
until the board expressed its opinion; he could not fill vacancies if the mem- 
bership was as large as seven. He was instructed to keep the board of 
trade supplied with a list of twelve persons fit for appointment as council- 
lors. He could not increase the number of the council nor could he suspend 
any councillor without a good and sufficient reason, and this must be done 
with the consent of a majority of the council. When he suspended any 
councillor he must send a full account of it to the board of trade and 
crown, which alone could render the final judgment. In case it became 
necessary for him to suspend a councillor, for reasons which he could not 
communicate to the council, he was given the power to do so, but he must 
at once transmit a full account of his action to the authorities at home.^ 

The governor was given the powers and duties of keeping the seal of 
the province; of administering the oath in reference to his majesty's per- 
son to whomsoever he saw fit; of appointing certain officers and requiring 
them to take the oaths and test; of issuing out all monies raised by acts of 
the assembly and expending the same for the support of the government 
in accordance with the laws of the province; of appointing all fairs, marts, 
markets, ports and harbors; of seeing that all the officers and ministers of 
the province were obedient to the chief executive. ^ He was to investigate 
complaints and charges against former governors, and to look into the 
official conduct of all the officers whenever it became necessary. He was 
given a careful oversight of the execution of the acts of trade and, in the 
absence of the surveyor general of customs, he was directed to fill all vacan- 
cies, though temporarily, in his office. » 

He was instructed to grant full liberty of conscience to all, excepting 
papists, upon the condition that those enjoying the same gave no offence to 
good government; to see that God was devoutly worshipped in the whole 
province; that the book of common prayer was read on every Sabbath and 

1 C. R. in, 90-118, 496-98; V, 1103-44. 

2 C. R. Ill, 69-73. 

8 C. R. m. 108^, 406-98; V, 1108-44; VII, 137-42. 



6 NORTH CAROLINA 

holiday, that the sacrameut was administered according to the rites of the 
church of England, and that churches were kept up, ministers and parish 
work maintained. He should not allow any minister to take a benefice 
unless he had a certificate from the bishop of London. He was ordered to 
allow the bishop of London ecclesiastical control in all matters excepting 
the collating to benefices, granting licenses of marriage and the probating 
of wills, these being reserved as the governor's exclusive right. He could 
not i)ermit any schoolmaster to teach unless he had a licence from the said 
bishop, or any other person without a license from the governor of the 
province. It was his duty to aid the bishop of London in all possible ways; 
to -pass a law through the general assembly against blasphemy, profanity, 
adultery, fornication, incest, profaning the Lord's day, swearing and drunk- 
enness,and to recommend that the assembly should erect and support public 
schools; to look after the welfare of the Indians which were located within 
the province.^ It was likewise his duty to discourage and restrain any 
attempts which might be made to establish manufactures or trades in the 
province, which would in any way be prejudicial to the kingdom of Eng- 
land.- And lastly he was enjoined to secure the x)assage of certain laws 
which would add to the efficiency of the administrative system, and Sev- 
eral wei'e passed by the legislature for this purpose, but frequently these 
were introduced to please the people rather than to increase the efficiency 
of the royal government. » 

The governor was given these general powers for no definite time, but 
held them always at the pleasure of the crown.* In administering them 
he was under many limitations. Burrington and Johnston were directed 
to render full and accurate accounts of their acts of general administration 
to the secretary of state and the board of trade. Dobbs and his successors 
were instructed to correspond with the secretary of state only when affairs 
demanded very immediate attention from the crown, otherwise with the 
board of trade.^ This meant that the board of trade was to have the larger 
part of the administration of colonial affairs and that the governor was to 
become their agent to a large extent. The commissions which he issued 
to the judges, justices of the peace and other officers must contain a clause 

1 c. R. Ill, 109-U. 

2 C. R. VI, 669. 

8 Law RevlsalB, passim. 
4 C. R. m, 09-78. 
6 C. R. V, 110844. 
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stating they were held dBTing the pleasnre of the crown. He was forbid- 
den to fill any ^xttent office, to which the crown had the right of appoint- 
ing by a warrant, except upon a vacancy or the suspension of any sooh 
officer by himself, and that for the time only. This provision placed a 
great limitation upon the governor's power of appointing to office, as the 
chief officials of the province were patent officers: chief justice, secretary, 
attorney-general, provost-marshal, and the councillors.^ 

The governor had all the powers that belonged to a captain general or 
commander-in-chief: to levy, arm, muster, and commaii'l all iDersons 
residing in the province; to march or embark them for the purpose of 
resisting an enemy whenever occasion demanded it; to transport the 
North Carolina militia and soldiers to any other American colony, if 
needed for their defence. He was given the power to execute martial 
law during the time of invasion, or at any other time when by the laws of 
England it might be executed; by the advice and consent of the council to 
build and supply forts, to api)oint and conmiission captains, lieutenants, 
masters of shipf, commanders and all the officers of martial law, according 
to 13 Oharles II. He was directed to require the sheriffs to use all lawful 
means to keep the peace and to put down insurrections or riots; and he 
could lead the militia against those taking part in such actions. ^ The 
governor was also vice-admiral, and was given all the powers and duties 
of such an officer. « 

In all matters of defence the governor's powers were less limited than 
in any other of his functions. This was very natural, as his province was 
subject to attacks by sea, by land from, without, and by the Indians located 
within. Under these conditions it was necessary that the province have 
the best possible system of defence, and in order to accomplish this the 
crown delegated to the governor full military and naval powers. In civil 
affairs matters were not so pressing that they could not be considered by 
the board of trade and crown before a general decision was reached. In 
defence the governor and the council must have large powers and much 
discretion. 

The governor was ordered to call a general assembly whenever occasion 
demanded it, and he and the council were the judges of the necessity. He 

1 C. R. Ill, 80, 105-07, 496. 

2 C. R. Ill, 66-78; VIII 
8 C. R. Ill, 212. 



8 NORTH CAROLINA 

was instmcted to make laws and ordinances for the welfare of the province 
and the benefitof the crown, provided that they were not repugnant to the 
laws of England. This always gave the final decision to the crown officers 
in England, and consequently made the governor only an agent. All the 
laws and ordinances passed by the assembly and assented to by himself 
must be sent to the crown within three months after their passing, for 
approval or disapproval. The governor had a negative voice in the making 
of laws and ordinances by the assembly, and no laws could be passed 
without his consent. He could prorogue or dissolve the assembly to pre- 
vent the passing of certain bills whenever he and the council deemed it 
expedient. >- 

He could not determine the manner of electing representives, the num- 
ber of members and how many should constitute a quorum; these were all 
defined in his instructions. It was his duty, however, to see that the in- 
structions on these points were carried out. He was forbidden to assent 
to any act of the legislature whereby its duration might be limited or as- 
certained, its number increased or diminished, the qualifications of the elec- 
tors or of the representatives fixed or altered inconsistently with the crown's 
rights. Neither could he assent to any act for a gift or present from the 
assembly to himself .2 

The governor alone could prorogue or dissolve the assembly, though as 
a rule he consulted the wishes of the council as to when he should do this. 
In his power of assenting to or rejecting bills he was much limited by the 
requirement that he must send to the king and board of trade his reasons 
for so doing. Quite a number of the acts assented to by him were disal- 
lowed by the crown. This was done in the case of acts passed in 1739, 
1740, 1754, 1766, 1765, 1768, 1770.8 He was under greater restrictions and 
had less discretion in his law making powers than in any other of his func- 
tions. His land grants and measures of defence, of general administration 
and justice, were not sent to the home government; he merely made re- 
ports concerning them. But the acts of the legislature, to which he had 
given his assent, were examined by the crown officers in England. 

The governor also had judicial duties. He was commanded to erect 
and constitute such courts of law and equity as he and the council djBemed 

1 c. R. Ill, 6G^. 

8 C. R. y, 1108-44; VII, 187-42; VIII, 618-16. 

8 Law Reyisals, Pafsixn. 
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necessary for hearing and determining all cases, civil and criminal; to have 
the oaths and test administered to all persons connected with such courts, 
to appoint judges— excepting the chief justice whom the crown appointed — 
commissioners of oyer and terminer, and justices of the peace; to x>ardon 
fines and forfeitures, when necessary, except in the case of treason and 
wilful murder, when he could only grant a reprieve until the royal pleas- 
ure was known. ^ 

In order to avoid long imprisonment he was ordered to appoint two 
courts of oyer and terminer to be held yearly; to see that all prisoners in 
case of treason or felony had free liberty to petition in open court for their 
trials; to secure the passage of an act by which the value of man's estate 
requisite to entitle him to the privilege of jury service should be determ- 
ined; to see that no man's life, member, freehold or goods, was taken or 
harmed otherwise than by the established laws. He was directed to allow 
appeals from the courts of justice to himself in the council, in civil causes 
when the value appealed for should exceed one hundred pounds sterling. 
He was to allow appeals to the king in council in all cases of fines'for'mis- 
demeanors in which the amount exceeded one hundred pounds sterling.^ 

There were many limitations upon his judicial powers. He could not 
displace any judges or justice without a good and sufficient reason. The 
board of trade and crown alone could finally decide what constituted a suf- 
ficient reason. He was not allowed to express any limitation of time in 
the commissions which he issued to judges or justices; they must always 
be for pleasure. Neither he nor his deputy could execute any of thejoffic- 
es of judge or justice. He was not permitted to abolish any court already 
erected without special leave and order from the crown. It was his duty 
to send the board of trade and crown a full account of all the courts in the 
province, with their privileges, powers and duties. He could not allow 
any court of judicature to adjourn excepting upon .good reasons. He was 
instructed to see that all persons conmiitted to prison, except for treason 
and felony, had the immediate privilege of habeas corpus, and that no per- 
son set at large by an habeas corpus was recommitted for the same offence 
except by the court in which he was bound to appear.^ It was not within 
the power of the governor to assent to lavirs which appointed judges for 

1 C. R. Ill, 66-78. 

2 C. R. ni, 90-118. 

8 a B. ni, 90-118. 
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good behavior, or to grant commissions to those thus appointed by acts of 
the legislature.^ 

Such were the constitutional powers and duties of the governor. In dis- 
charging these he had to look to the interest and welfare of two different 
I)arties — ^the crown and the colonists. He recieved his powers from the 
king and was legally responsible to him only. He was intrusted with the 
administration of the affairs of the colonists, and was therefore indirectly 
responsible to them. By virtue of the fact that they bore the burdens of 
the government, paid the taxes, constituted the militia of the province and 
supplied its necessities, they exercised great influence over him. When 
he insisted upon acting to the full extent of his constitutional powers and 
exalted the royal rights and prerogatives, they stubbornly resisted him. 
When he yielded to any great extent to their assertion of rights and priv- 
ileges independent of the cro^vn, the home government censured him. 
The position of the governor was therefore not a pleasant one, especially 
when the colonists had been accustomed to act without much restraint, as 
was the case during the period of the proprietaiy government. * 

Gteorge Burrington, Esquire, was the first royal governor. It was his 
peculiar duty to show the colonists what a royal government was. He was 
appointed and received his commission and instructions in 1730,2 but did 
not begin the discharge of his duties until February 25, 1731.3 Sir Richard 
Everard, who was the last governor under the proprietors, was retained by 
the crown as acting governor from 1729 to 1 731 .^ Burrington had been one 
of the proprietary governors, and as such had taken the oaths January 15, 
1724.5 As a governor under the proprietors he became much disliked, at 
least by many of the i)olitical leaders of the province. Chief Justice Gale 
went to England as their agent and made many serious charges against 
him. These charges, though supported by seven out of the ten councillors, 
were much exaggerated and even false in several points, but they were suffi- 
cient to cause his removal in 1725.® He and his opponents had indulged in 
very severe language toward each other, rogue and villain being very com- 
mon epithets, and after his displacement as proprietary governor many 

1 C. R. Vn, 187-42. 

2 C. R. Ill, 66, W. 74, 86, 87, 118-19. 
8 C. R. Ill, 211. 

4 C. R. II, 666; III, 2-6, 26-26, 81, 74. 

6 C. R. II, 616. 

6 C. R. II, 660^, 666. 
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bills of indictment were brought against him for misconduct both as a cit- 
szen and as the chief executive. As he left the province soon after his re- 
moval, he never appeared to answer them. They were continued for sev- 
eral successive courts, but finally disappeared with an entry of noliprosequi. 
Though he had been very unpopular with the jKjlitical leaders under the 
proprietors, his appointiDent as the first royal governor was hailed with 
pleasure^ by many of the people, who appear to have taken little part in 
preferring charges against him during his first administration. The low- 
er house of the first assembly which met under Everard sent an address to 
the proprietors, in which they declared that most of the charges of Grale 
and his friends were false and malicious, and that the province had pros- 
pered and grown much under Burrington's care and industry. 2 

Burrington was an Englishman, of Devonshire.^ The time of his birth is 
not known exactly, but from statements of his one would judge that he 
was bom about 1686. He was therefore about forty-six years of age when 
he became the royal governor of North Carolina. He was a man of some 
education and of some good qualities. He exalted the royal rights, ignored 
most of the political claims of the colonists, was violent in temper 
and speech, enjoyed a quarrel with his fellow officers, was a per- 
fect master of abusive language, and was obstinate to a great degree, not 
being able to tolerate any difference of opinion. At the same time he was 
active and self-sacrificing in his attempts to promote the material interests 
of the province. As to his life before he became a governor under the pro- 
prietors almost nothing is known. How he secured his appointment as 
royal governor, after he had been removed by the proprietors because of 
many complaints of misconduct, is not known, but it seems that he had 
considerable influence with the Duke of Newcastle, secretary of state for 
the southern department.* 

His welcome as the first royal governor did not last long. He soon be- 
came involved in conflicts and quarrels with the chief justice, attorney- 
general, judge of admiralty, secretary, council and lower house. Many of 
these officers were selfish, obstinate and uncompromising. They cared 
little for the royal government and demanded of him rights and privileges 
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which he oonld not legally grant. It soon became their custom to hinder 
him in practically all of his attempts to administer the affairs of the proT* 
ince. His administration was therefore one of great confusion and disor- 
der. He and his opponents indulged in much personal abuse, and even 
went to the extremes at times of making threats against each others' lives. ^ 
His first legislature, that of 1731, during the first few days of the session, 
praised his ability, care and industry. But in a few weeks he was denounc- 
ing its members and calling them rascals and thieves. He had attempted 
to induce them to pass acts according to his instructions from the crown, but 
they insisted upon acting according to the laws x)assed by the legislature 
under the proprietors and during the i)eriod 1729-1731, which acts the crown 
had not approved.^ After several prorogations he dissolved the assembly 
without coming to an agreement and without passing any laws. He was 
then deitermined not to call another assembly for a considerable period, 
hoping that the members would change their position and yield to his re- 
quests. His second legislature did not meet until 1733. But there was no 
sign of a change on the part of the people or their representatives. The 
assembly at once declared that Burrington was oppressing the colonists, ig- 
noring justice, using force, and governing in the most arbitrary manner. 
Because of this declaration they were dissolved. He called his third and 
last legislature in 1784, but was displaced by Johnston before he had time 
to become involved in a quarrel with them.s 

EQs relations with the councillors and other officers were even less aggree- 
able than those with the lower house. Within three months after his ar- 
rival he was in a bitter conflict with three councillors — Smith, Ashe and 
Edmund Porter, and also with the secretary and attorney-general. He 
was obstinate and intolerant toward them, and they showed about the 
same disi)osition toward him. Neither side would make any advances to- 
ward a comxxromise, and the conflict went on. The governor was left al- 
most alone and his opponents used every opportunity to hinder his admin- 
istration. He attempted to settle and govern the province according to his 
commission and instructions, but most of the other officers insisted upon 
constitutional rights independent, of his instructions.^ When he began 
his administration there was really little government- The general court 
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had been set aside and some of the district courts discontinued. The ad- 
miralty court had been doing all kinds of business. He made several at- 
tempts to restore the province to a good government. ^ By 1733 he seems 
to have accomplished something at least in bringing the province to a con- 
dition of peace, quiet and prosperity.^ In the meantime Porter, Ashe and 
Secretary Bice were sending reports to the board of trade against his admin- 
istration. They accused him of usurping powers which did not belong to 
him. He had suspended Porter from the council, and his instructions 
gave him, as he thought, power to do this. He had created new precincts. 
They denied that he had the power to do either. He had granted lands, 
as he thought, according to the terms of his instructions. They declared 
that he had no power to grant lands at such high terms. ^ These gentle- 
men with the attorney-general also accused him of using arbitrary powers 
in regard to the council, courts of justice, land and the colonists.^ 

A great deal of bad feeling was shown by Burrington and his opponents. 
Who was the more to blame in this conflict it is difficult to say. Both 
sides went to great extremes in their acts, and especially in their denun- 
ciation of each other. The board of trade wrote to Burrington in 1732 that 
he had perhaps nominated new councillors when there were as many as 
seven, the number above which he could not nominate, but they were not able 
to come to an absolutely certain conviction on the matter. They did state 
that his conduct with the lower house had been irregular and that his lan- 
guage towards them had been intimidating. On the other hand the board 
of trade recognized that both the lower house and the other officers had 
claimed more rights than the governor could grant them.^ 

His quarrels with his fellow officers show the weakest side of Burring- 
ton, though he was certainly not entirely responsible for them. In spite 
of his many quarrels, he did much for the welfare of the province. His 
own statements, as well as those from his enemies, show that he made a 
close study of the material conditions of the province, that he understood 
the character and needs of the colonists to a considerable extent, and that 
he accomplished much for their welfare.^ He looked carefully after the 
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settlement of the lands and the making of internal improyenients. He laid 
ont roads, bnilt bridges, sounded and explored several of the rivers. And 
for this, he states, he received only a vote of thanks from the assemblyA 
That the people appreciated his energy exercised for their welfare and that 
the province grew and prospered nnder him there are many {troof s.^ In 
his opening sx)eeches to the assembly he asked tham to act for the welfare 
of the whole province, to keep the bills of credit at par, to make the judi- 
cial system as efficient and convenient as i)ossible, to appoint an agent who 
should reside in London and act for the province, to settle his salary, to 
provide an effectual way for direct trade with Europe and the West 
Indies, to support the church and clergy, and to pass acts requiring the 
proper registration of lands.^ These requests show that he was working 
for the welfare of the colony as well as that of the crown, and that he un- 
derstood the best needs of the colonists. In his speeches to the legislatures 
of 1788 and 1784 he did complain a good deal about the fact that the form- 
er assemblies had accomplished nothing, and about their constitutional 
claims which he could not grant. While his language was not very diplo- 
matic or politic, still {or the most part it was not unkind. 

There were practically no complaints of his failure to act, but many of 
his acting in an arbitrary way. He sent long and frequent letters and 
reports to the authorities at home, as he was instructed to do. He seems 
to have appointed to all the offices within his i)ower and to have looked 
carefully after the general administration. While no laws were passed 
under him, still this was not entirely his f aiilt, as he held three assemblies. 
He made no records of lands granted by him. That he issued warrants 
and patents for lands is evident from what his opponents said about his 
administration.^ He did act in a very independent and arbitrary way at 
times, but mainly according to his interpretation of his powers and duties. 
The members of the assembly and some of the councillors relied upon the 
charters of 1668 and 1665 for their constitutional rights, and resisted most 
of his attempts to govern according to royal prerogative and rights. They 
had long been accustomed to doing as they pleased in governmental 
affairs, and therefore demanded many rights and privileges for themselves 
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which he conld not grant. ^ His great intolerance of differences of opinion 
and violent conduct made for himself many strong enemies: Nathaniel 
Bice, John B. Ashe, Edmnnd Porter, John Montgomery, and other leaders 
in the colony, became and remained his opponents, and these were men 
whose influence he needed very much.^ But even had he been very 
diplomatic, if at the same time he had insisted upon the royal rights, con- 
flicts on fundamental and constitutional questions would have come. By 
a different personal conduct he might have avoided the personal struggles 
and quarrels, but it was almost inevitable that he and the legislature 
should get into grave conflicts. Their points of view on governmental 
questions were very different and would necessarily lead to conflicts. 

Burrington was promised out of the quit-rents a salary of seven hun- 
dred pounds yearly. The assembly did not and would not accept a plan 
for collecting these, and consequently he received very little toward his 
salary or expenses. He asked the crown for his expenses in making sur- 
veys and improvements, but his request was refused.^ 

Burrington's successor, Gabriel Johnston, Esquire, was appointed and 
commissioned in 1788, but did not assume control of provincial affairs until 
November, 1784. He remained in office until his death, July 17, 1752.^ He 
was by birth and education a Scotchman. His education, especially in the 
ancient languages, was fine, and he served for a time as professor of orien- 
tal languages in the University of St. Andrews. It is stated by some 
authorities that he wrote several articles on political and governmental 
questions, and that it was due to these that he was appointed governor of 
North Carolina.^ 

Most of the North Carolina historians have praised his activity and 
character. The records which he left seem to indicate that he has been 
praised too highly. He governed the province through a long period, and 
under hini it grew much in population and prosperity. It is estimated 
that there were about 50,000 whites and negroes in 1785 and about 90,000 
in 1752.^ An investigation into the causes of this increase in population 
reveals the fact that Johnston had practically nothing to do with it. He 
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was evidently a man of many good qualities. He was not profane a8|waa 
Bnrrington, neither was he dronken or violent in temper. He certainly 
did not know how to abuse his opponents as did Bnrrington. As a man 
he presents a great contrast to his jiredecessor, but as a governor he was 
in several respects less soccessfol than Bnrrington; and was also careless 
in many matters. 

His administration was characterized by less conflict than that of Bnr- 
rington, between the governor and the other officers. There was practical 
agreement on many points between himself and most of the officers. When 
he began there was open hostility between the governor and practically 
all of the other officers. By the end of 1735 this had to a large extent 
ceased. In 1734 little had been done toward putting in operation the royal 
government. Bnrrington had done something toward this, but not much; 
and what he had done was accomplished wholly by the executive, as he 
had never been able to influence the legislature to take any part in the new 
government. The collection of quit-rents due to the crown had not been 
provided for, and nothing had been done to improve the system of defence 
or militia.^ Johnston had therefore many difficult tasks. Some of them 
he undertook with intelligence and energy, to others he paid little atten- 
tion. 

His opening speech to the assembly of 1735 shows that he was interested 
in the true welfare of the crown and of the colonists. He told them that 
he had called an early meeting of the legislature in order to put an end to 
the great confusion in provincial affairs. He made no requests for himself, 
but only for good government. He asked them to consider the question of 
quit-rents and currency, and to provide for the equitable collection of the 
one and to maintain the par value of the other. He further asked them to 
provide for the commercial welfare of the province and for the defence 
and militia.^ The spirit of this speech and the manner in which he deliv- 
ered it give sufficient evidence that he desired harmony and good feeling. 
He assured the assembly that they might examine all accounts of expend- 
itures of public monies. In 1789 he again begged them to lay aside all dis- 
putes and to act in harmony. He urged them to provide for better public 
worship; also for the collection of all the provincial laws so that they might 
be better known to the colonists, and for more efficient trade facilities. ^ 
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In 1744 he aAed the assembly to assign places in which the courts should 
be held.i His oonfliots with the upper and lower houses of the legislature 
were not very many or serious. Between 1788 and 1750 seven laws con- 
oeming land were passed.' He was, to be sure, not wholly responsible 
for these. Some of them he requested, others were passed by the legisla- 
ture and merely assented to by him. He secured the passage of three im- 
portant militia acts,thoBe of 1 740, 1746, 1749. ' He held nineteen sessions of the 
legislature and assented to one hundred and thirty-one public acts, and 
only three of these were repealed by the crown.* A study of these acts 
and the part he took in their passage reveals the fact that he did not have 
very much to do with them and that in many cases he gave considerable 
privileges to the legislature. Several of these acts were intended more to 
secure the interests of the people than the efficiency of the crown gov- 
ernment. 

Johnston's relations with the council as an executive body were practical- 
ly harmonious. He held many sessions of this body and considered a variety 
of subjects, but thechief business of the council under him was the hearing 
of petitions for grants of land and the issuing of warrants for such grants.^ 

He failed to keep the home authorities well informed as to colonial mat- 
ters, especially during the last ten years of his administration. In his let- 
ters to the board of trade or secretary of state he never made any import- 
ant statements concerning the growth of population, the prosperity of the 
colonists in farming, manufacturing or trade. In this he was far less ac- 
tive than Burrington or Dobbs. In 1745 the board of trade complained 
that it had been more than three years since they had received a letter 
from him. They further complained of not receiving any reports on pro- 
vincial matters.® During the first six years of his administration he 
wrote many letters to the board, but after 1743 he was apparently very 
negligent in this. The board did not receive a single letter or report from 
him between December, 1741, and June, 1746.'^ He wrote to them in 1747 
and 1748 that he had been writing regularly, always sending duplicates.^ 
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18 NORTH CAROLINA 

In this he was either making a false statement or the f^ilities for carry- 
ing letters were far less efficient from 1741 to 1746 than at any other time 
during the royal government. It is probable however that the war which 
was then going on did well nigh destroy the facilities for carrying mail. 
In December 17480orbin, Dobbs and others sent a memorial to the Duke of 
Bedf ord» secretary of state for the southern department, in which it was stat- 
ed that Johnston had long been very negligent in keeping the home au- 
thorities informed concerning the province. This memorial further charged 
that he had acted very arbitrarily in judicial matters, that he had assent- 
ed to the issue of paper bills of credit when he had been specifically in- 
structed not do so, and that the government of the province was in great 
confusion.^ At about the same time the attorney-general, Thomas Child, 
made like charges to the home government.^ James Abercromby, agent, 
during the early part of the next year declared to the board of trade that 
the above named complaints and charges had originated in England, not 
in North Carolina, and that they were false.^ There is some internal evi- 
dence in the two memorials of complaint against Johnston that Abercrom- 
by 's statement was in part true. On February 20, 1749, the board of trade 
made a fall report on the memorials. This report stated that no letters 
had been received between December, 1741, and June, 1746, and no journ- 
als of the legislature during this time excepting those of the lower house 
for 1 744, 1 746, and 1 746. The report also stated that the evidence then availa- 
ble to the board seemed to show that the memoralists against Johnston were 
partially correct.* Johnston in writing to the board, September, 1751, de- 
clared that he had sent the journals of the legislature regularly.<^ 

It is difficult to judge what the truth is in regard to this charge of neg- 
ligence on the part of Johnston. Shall we believe the reix)rts of the board 
of trade or the written statements of Johnston? The board has stated 
that no letters or journals were received by them during certain years, and 
Johnston has declared in writing that he sent them. The records, as they 
now exist in England, show that the board was correct in its statements. 
Still Johnston may be correct, as his letters and reix)rts might have mis- 
carried, but this does not appear to be very probable. It is most probable 
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that Johnston wrote few letters dnring his old age, and that some of those 
which he did write miscarried. Though he perhaps neglected to keep the 
home authorities well and frequently informed during the last ten years 
of his term, he did not fail to attend to his duties towards the colonists; 
he held twelve sessions of the legislature after 1742 and passed several of 
the most important acts of his administration between 1742 and 1750. 

He, like Burrington, received very little salary. In 1746, in writing to 
the board of trade he stated that he had received no pay during the past eight 
years. 1 Even as late as 1791 there was still due to his family of his salary 
while governor over two thousand pounds.^ 

On the death of Johnston, Nathaniel Rice, the first councillor, became 
the acting governor. He died January 29, 1753. Matthew Rowan, the 
next councillor, then assumed control^ and was the acting chief executive 
until Dobbs arrived. Rowan was very active and intelligent during his 
short administration. He sent to the home authorities good and pointed 
reports; and these were well recieved by the board of trade. He held sev- 
eral different meetings of the council for executive purposes, and one as- 
sembly which passed seven public acts.'^ 

Johnston's successor, Arthur Dobbs, Esquire, was conmiissioned early 
in 1758, but did not reach the province until late in 1754. He took the 
oaths and test November 1, 1754, and remained in office until his death, 
March 28, 1765.<^ He was an Irishman by birth. The exact date of his 
birth is not known, but it was probably before 1690. In 1720 he was high 
sheriff of Antrim county and later became a member of the Irish parlia- 
ment. He was also engineer and surveyor general of Ireland under Rob- 
ert Walpole's administration as the chief minister of England. He was 
the author of books on the improvement and trade of his native country. 
It appears that his appointment as governor of North Carolina was large- 
ly due to his former services for the crown and to the fact that he had 
been an officer of considerable ability and fine character.** When he be- 
gan his duties as governor he was at least sixty-five years of age and knew 
nothing about the colonists, their ideas and conditions. He was wholly 
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ignorant of the real lesonroeB of the province. Still he wa6 received with 
much pleasure, and at once began to make himself aoquainted with his 
new sorroondings. He had to goYem at a critical time, when the English 
were straggling with the French for the mastery of North Amierica, when 
the cause of Protestantism was in conflict with Romanism, and when 
most of the Indians were in arms either against the English or French. He 
entered into the conflict with much activity and zeal. Under his command 
North Carolina did much for the cause of the crown. He was a strong 
sapix>rter of the rights and privileges of the crown, even to the disadvant- 
age of the colonists. Though a strong prerogative governor, he showed 
much intelligence in his relation to the province until about 1760, when 
poor health began to impair his ability. From this until 1765 he was much 
more arbitrary and far less active. It was during the last four years that 
the authorities in England made complaints about his obstinate policy and 
his very poor reports, i On account of poor health he made a request of 
the crown for a leave of absence for one year. This leave was readily 
granted and Tryon was commissioned as lieutenant-governor, April 36, 
1764. His commission gave him the power of acting as governor in the 
absence or upon the death of Dobbs.2 Tryon arrived in the province in 
October, but Dobbs did not at once take his leave. He remained as the 
acting gevemor until his death.^ 

Dobbs confessed his ignorance of the province and at once after taking 
the oaths began to make an investigation into provincial affairs. He 
made a special examination of the defences of the colony, and of the 
position and strength of the Indians located within or on the borders. He 
made full reix)rts of the conditions, as far as he understood them, to the 
home government. In 1756, 1766 and 1757, the board of trade in writing to 
him expressed their great satisfaction of his efforts to explore and defend 
the colony against the Indians, and of the full reports which he had sent 
to them. They also assured him that his energy and zeal would receive 
the king's highest approval. In November 1757 they expressed great 
pleasure at his success in securing supplies from the legislature to carry on 
the wars, to defend North Carolina and to aid the other colonies.^ 

When his administration began the province was in a good condition; 
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ttieive was much activity in agricultural pursoits and much goneral prod- 
peri^. There were about 100,000 people in North Carolina in 1754, and 
though his term was one of almost constant war, still by 1765 the popula- 
lation had increased to about 125,000. ^ He showed much interest in in- 
forming the home authorities about the material conditions of his province , 
especially during the first five years of his administration. He and the 
council issued a good many land warrants and grants, but some of them 
were not judiciously given.2 

His relations with the lower house of the legislature were cordial until 
about 1760, and after this there were no very serious quarrels between 
them. They granted his requests for money without very much discussion 
until 1760. From 1760 to 1762 they frequently complained of his demands 
for money and of his whole administration. These complaints were made 
chiefly because he kept asking for money with which to carry on the war 
against the French and Indians. He held seventeen assemblies and 
passed one hundred and fifty-five public acts, only five of which were dis- 
allowed by the crown. He passed two good militia laws, only slightly 
changing the acts of 1746 and 1749. He secured the passage of five fairly 
good laws concerning land.^ At almost every session of the legislature 
from 1754 to 1762 he asked for troops, supplies, fortifications, stores and 
magazines;^ the defence of the province and aid tothecrown were his chief 
aims. He insisted on these, even to the neglect of everything else. 
It was necessary to provide for the defence of the colony, and the legisla- 
ture agreed with him in this. But to Dobbs it was much more important 
to aid the other colonies, especially those in the north than to defend or 
work for the interests solely of North Carolina. To drive the French 
from North America seemed to him of far more importance than 
to make North Carolina a very prosperous province. The legislature 
on the other hand cared much more for their ovm province and its welfare 
than they did about the French. To them the defence of the proviuce was 
the chief object. It owing was to these different points of view that Dobbs 
and the assembly could not agree in several important affairs, especially 
from 1760 to 1762. Though he gave his greatest energy and zeal to mak- 
ing war, he still asked the legislature to provide a permanent and suitable 
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fond for the governor and government, a better system of teaching religion 
to the colonists, a more careful collection of the taxes and quit-rents, and a 
more just financial system. ^ In May 1760 the lower house drew up four- 
teen resolutions of complaint against his administration.^ He in a letter 
to the board of trade of August 3, 1760, defended himself against these 
charges. One of them was that Dobbs had not judiciously applied the funds 
granted by the assembly as aids to the crown. He denied this and as the 
evidence goes to show, he was justified in so doing. To their charge, that 
he had received one thousand pounds out of the dividend from England to 
the American colonies and that he had not accounted for the same, he an- 
swered that he had been compelled to use this for the troops, as the lower 
house had not made sufficient provision for them. The other complaints 
were of a more general nature. The records which both parties left indi- 
cate that Dobbs was doing his duty according to his instructions. He was 
too uncompromising in this at times, but there is no doubt of his sincerity 
and honesty. While he was making too many claims in favor of prerogative 
government, the lower house was at the same time claiming rights and 
privileges which did not constitutionally belong to them. 

In some of his extreme demands the board of trade did not sustain him. 
On April 4, 1761, they in a letter to him declared that he had hindered his 
majesty's service by insisting too much on trivial ix)ints and on the letter 
of his instructions, that he had not considered sufficiently the difficulties 
of the situation, and consequently had brought on a dispute with the leg- 
islature at a time which above all things demanded harmony. He had 
claimed the right of nominating an agent to represent the province in Eng- 
land. The lower house also had claimed this as their exclusive right. No agree- 
ment could be reached on this, and Dobbs rejected their supply bill because 
it contained an agent clause at a time when the crown's service demanded 
the money. The board told him that he had no right to insist on the nom- 
ination of the agent, that the lower house had the right to nominate such 
an officer. They further stated that his rejection of an aid because of their 
failure to agree was trivial and foolish.* From 1761 until the end of his 
administration the home authorities did not sustain him in several of his 
acts. During December 1761 the board of trade in a report to the king on 
three acts passed by the legislature and agreed to by Dobbs in May 1760— 
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relating to saperior oonrts, inferior courts and orphans, — advised the king to 
disallow them beonase of the extraordinary clauses on theqnalifioationsof 
associate judges, the duration of their commissions, and the jurisdictions 
of the inferior courts. They repremanded Dobbs for assenting to such 
acts, because they were in direct violation of his instructions. The board 
of trade again in 176d wrote to the king that Dobbs in assenting to the 
vestry and clergy act of 1760 had shown another evid^ice of inattention to 
to his instructions.^ It should be stated that in these acts Dobbs had been 
under much compulsion from the lower house. He had to consent to some 
of them in order to secure the passage of any acts at all. In spite of such 
statements from the board of trade there is much evidence that they and 
the other officers in England had much respect for Dobbs, though he was 
now in old age and poor health. Before 1761 they had full sympathy and 
appreciation for his services, and they continued to respect him to the end. 
Lord Egremont, secretary of state for the southern department, November 
27, 1762, in a letter to him declared that the king was sensible of his great 
zeal in raising troops for the war.^ 

Gonceming his salary he had practically the same experiences as the 
former governors. On March 29, 1764, he wrote to the board of trade that 
the lower house had refused to settle a salary on him and to pay the rent 
of a house for his use.^ Though they would not provide a definite support 
for him, both houses had much respect for his administration, even to the 
end. On November 26, 1764, they made him addresses, in which they de- 
clared that he had been wise, steady and uniform in working for his maj- 
esty and the province and that his administration had been good and 
pure.* 

Upon the death of Dobbs, William Tryon, who had already arrived 
with a commission as lieutenant-governor, became the chief execu- 
tive. He was given a commission as governor July 19, 1765, and took the 
oaths and test on December 20. (^ He remained as the governor until June 
80, 1771,® when he left to become the governor of the colony of the New 
York. Tryon was an Englishman by birth and a soldier by profession. 
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He had gone through the ranks of lieutenant-colonel, and after he left 
North Carolina became colonel, major and major-general. He was a man 
of much influence at the court. For this reason, as well as for his ability, 
he secured the appointment as governor of North Carolina. ^ In his rela- 
tions with the colonists he was shrewd and diplomatic, proud and fond of 
the show of a soldier's life. He was still young when he came to the prov- 
ince and showed much activity and ability in keeping himself in high fav- 
or with its leaders. 

In 1767 he wrote to the secretary of state for the southern department 
a long report on the polity of the province. In this he stated with 
much clearness how the province was governed, what ofQcers, executive, 
legislative, judicial, there were, how these performed their duties and what 
rights and privileges they had. 2 From the standpoint of style and com- 
prehensiveness this is an extiaordinary document. It gives evidence that 
Tryon, though a soldier by prof ession,knew much of government and politics 
and that his ability was considerable. It is not strange therefore that the 
king was highly pleased with such a paper and with his administration 
up to the time of the writing of it.^ 

It was during his administration that the insurrection known as the 
war of the Regulation occurred. This was an uprising among the people 
of the counties of the western part of the province, Orange being the center. 
These people complained of many and grievous burdens of government, 
that they were unjustly taxed, and that they were refused justice at the 
hands of the provincial officers. Tryon was ready to act as the chief ex- 
ecutive and as a soldier in keeping the peace of the whole province and in 
putting down this insurrection. On April 27, 1768, he issued a proclama- 
tion to the colonel of the militia of Orange county ordering him to be 
ready to act against the Regulators in case of need. On the same day he 
by another proclamation commanded the Regulators to disperse and go to 
their homes, and gave orders to all officers and citissens to put down the 
insurrection if the Regulators went to extremes.^ He made a military ex- 
pedition to Hillsborough, the official town of Orange county, in September 
to put an end to the troubles,^ and again during the early part of 1771. 
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The second expedition completely crushed the insurrection of about two 
thousand men.^ He put down the Regulators by force of arms, but did 
nothing to remedy the causes which brought on the uprising. 

He made several grants of land^ and assented to three land acts.^ In ideas 
concerning the militia and defence he was not original; he carried out sub- 
stantially the same policy as Johnston and Dobbs. He held six assemblies 
and passed one hundred and sixteen public acts.^ Of these the crown dis- 
allowed eight, more than it dissallowed of those passed^^y' Johnston or 
Dobbs. A study of the laws of Tryon's administration ^.reveals'^ the* fact 
that he did not attempt very seriously to improve the conditions of the prov- 
ince. 

In his dealings with the members of the house, as with the other offi- 
cers, he was very diplomatic and clever, and consequently left no record 
of serious conflict with any of them. In his opening speeches to the as- 
sembly he showed much ability in managing men. He made them under- 
stand his wants and requests, but never made opponents of them by the 
manner in which he spoke. He asked for the continuance of the fortifica- 
tions at Fort Johnston and for an efficient provision for powder and lead. 
He asked them to continue the judicial system of Dobbs, to look after the con- 
dition of the public finances and to make a better provision for the sheriffs. 
He urged them to consider the imix)rtance of the office of sheriff, to see 
that more fees were allowed and that better men were appointed to the 
office. In 1768 he laid before the assembly a full account of the Regula- 
tion troubles in the western counties, and asked them to make a careful in- 
vestigation into the matter, to find out what the causes were, to relieve the 
insurgents if they suffered real grievances, and especially to provide a mil- 
itary force to put them down. In this recommendation he gave evidence 
that he was much more anxious for a suitable armed force with which to 
crush the insurrection than he was for the correction of the abuses. To 
an assembly in 1770 he made the statement that he would be glad to see a 
public school established in the western counties for the purpose of teaching 
and educating the men of the frontier. (^ 

He thought that a strong military force would have a good influence upon 
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the colonists, especially those in the west, To him the highest product of 
good government was a well organized and equipped army. When, in 
1767, he surveyed the boundary line for the Cherokee Indians he took along 
with the surveyors a considerable cavalcade of soldiers. This was done in 
a time of peace, when there was no longer any fear of the Oherokees, and 
at a cost to the colonists of about 1490 pounds, i Still there was some need 
of convincing the Indians of the power of the royal government. He 
was very extravagant in his ideas and consequently was in need of much 
money either for himself or his government. While his predecessors had 
received very little of their salary, he by his clever diplomacy obtained 
about all the money he disired. His military expeditions to the western 
counties in 1768 and 1771 cost about 44,844 pounds.^ He was also able to 
persuade the assembly to build for him a palace at a cost of 16,000 ix)unds.« 

Though he had performed no service for the province of a permanent na- 
ture, excepting his successful defeat of the Regulators, which while it put 
down an insurrection of about two thousand poor people and thereby exalt- 
ed the power of the crown, increased the debt of the colony by almost 60,- 
000 pounds, his departure was much lamented' by many of the political 
leaders. In December 1770 both houses of the legislature made addresses 
to him, in which they stated that he had done all in his power to aid the 
province. In July 1771 President Hassell in writing <» Secretary Hillsbor- 
ough declared that no governor had left the province more beloved by the 
people than Tryon.* These complimentary statements from the legisla- 
ture and the acting chief executive can not be taken with too much serious- 
ness. There is much evidence to show that Tryon made himself very 
agreeable to many of the colonists, especially the political leaders and in- 
fluential men, and that he commanded their supix)rt and affection to a high 
degree. But his success in winning the confidence of the officers of the 
government in England and in the province was due to a very considera- 
ble extent to his tact rather than to what he really accomplished. He was 
successful as a soldier, but in solving the great problems of his administra- 
tion he accomplished little. 

When Tryon left, James Hassell, the first councillor, became the acting 
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gOYomor, and as such took the oaths, July 1, 1771.^ In December 1770 
Jofiiah Martin, Esquire, was commissioned as Tryon's successor. He did 
not assnme control of the administation nntil August 12, 1771.^ He re- 
mained in office until the royal government was overthrown by the revo- 
lution; and on August 8, 1775, from his majesty's sloop '*Oruizer" he issued 
his last proclamation. s 

Martin was an Englishman and was about thirty-five years of age when 
he began his duties as governor. He was a soldier in the British army 
from 1756 to 1769, when he sold his commission. As a soldier he had serv- 
ed as ensign and major, and had won the rank of lieutenant-colonel.^ 
As a governor he was plain, blunt, lacking in tact, and was inclined to ex- 
alt prerogative too highly. He never could understand the sentiments and 
demands of the colonists; he could not see or appreciate their point of view, 
and was much like Burrington in being intolerant of differences of opin- 
ion. To him it was absolutely necessary to carry out, even to the letter, 
his instructions from the crown. Tryon had been an excellent servant of the 
crown, and he also knew how to make himself agreeable to many people. 
In this latter quality Martin was wholly lacking; he could not make him- 
self agreeable to many people. The difficulties of his situation, his lack of 
tact, his exaltation of the royal prerogative at a time when the colonists 
were claiming many rights of self government — all caused him much troub- 
le. He began his administration with many difficult problems and tasks. 
He had to pacify the Regulators whom Tryon had put down by force of 
arms. He had to face large debts and a poor judicial system; both of 
which involved problems which Tryon had not solved. 

He held three assemblies and passed eighty-nine public acts. The fact 
that none of these were disallowed by the crown^ is evidence that he was 
much respected by the crown officers in England. In his opening speeches 
to the assembly he recommended several things which were for the true 
interest of the province. He asked them to provide a good system of 
militia and defence, to investigate the causes which led to the Regulation 
war, to remove the abuses, to pardon those guilty of insurrection, and to 
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enact laws for the more efficient administrationof finance and justice. ^ He 
made no demands for himself, as Tryon was in the habit of doing, bat only 
for the crown's interest in the colony. Though his requests were wholly 
unselfi^ and really for the welfare of the province, he and the legislature 
became inyolved in many and serious conflicts, especially over fiscal and 
judicial questions. The legislature insisted upon claims which his instruc- 
tions compelled him to reject, and he was obstinate in commanding them 
to agree to the very letter of his instructions. In spite of the fact that 
eighty-nine public acts were passed and agreed to by him, all the legisla- 
tive sessions under him were stormy, especially so whenever judicial or 
fiscal questions came up. 

In his struggle with the legislature the home authorities in the main 
stood by him. The board of trade and crown approved of his zeal and in- 
terest.^ Expressions of this approval came at many different times. Lord 
Dartmouth, secretary of the American department, in writing to him May 
4, 1774, lamented the very bad state of affairs in the province but declared 
that he and the other authorities highly approved of Martin's acts, espe- 
cially during the stormy session of the assembly, March, 1774, when he 
had adjourned it after he saw no hope of success for the royol cause. 
Again in October of the same year Dartmouth declared to him that the 
king regarded him as a most faithful servant. In this letter Dartmouth 
. expressed the opinion of the crown in regard to the extreme ideas and de- 
mands of the assembly, that they were making unwarrantable encroach- 
ments.^ 

After the session of March, 1774, Martin felt that everything was in a 
very serious condition in the American colonies, and that the people of 
North Carolina were too much excited over the struggles of the last assem- 
bly to call another for the time. The colonists were not to be kept quiet 
by this means. John Harvey called a provincial congress for August 26, 
1774, and the freeholders elected deputies to it.* This was done without 
the consent of the governor and he by a proclamation complained of such 
revolutionary proceeding.*^ Still the congress met at Newbem at the ap- 
ix)inted time. It elected and instructed three delegates to the proposed 
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«(ititiBjental oongreas at I^iiladelphia and adopted a large number of reso- 
hitions, defining their position against the bad goyemment of the crown's 
udnistero.^ It then adjourned, Angost 27. The first continental congress 
asked for a second at Philadelphia in 1776. In February, 1776, John Har- 
vey called for a second provincial congress, to meet April 8.^ Martin 
issned a proclamation against this.^ The election took place and the con- 
gress met at Newbem at the designated time in spite of his proclamation.'^ 
It highly approved of the actions of the first continental congress and chose 
delegates to the second. This provincial congress met at the same time and 
place as the assembly which Martin had called. Most of the members of 
the lower house were also in the congress. Martin could therefore do 
nothing vnth the assembly and dissolved it on April 8.^ 

Martin now did not feel safe at Newbem, and in May, 1776, went to 
Fort Johnston, at the mouth of the Oape Fear river. From this time he 
was not actual governor, as there was no longer a royal government in 
the province® He saw so much of rebellion and revolution all over the 
colony that he did not feel safe at Fort Johnston and went on board his 
his majesty's ship '*Oruizer. * "^ From the sloop he issued several proclama- 
tions, but these were wholly unheeded by the colonists. » 

Uix)n the whole, therefore, the royal governors of North Oarolina make 
a fair showing, though they were the agents of an inefficient system. The 
machinery of English colonial government in the eighteenth century lacked 
much in unity and dispatch. The board of trade was slow in making its 
decision on colonial matters, and the law officers of the crown required 
still more time. The secretaries and the king did not pay very great 'at- 
tention to many matters though important. The records of North Caro- 
lina afford much evidence of the carelessness and dilatory habits of the home 
government. With the exception of the last ten years of Johnston's ad- 
ministration, the governors were careful to keep the crown well informed 
respecting provincial affairs. During the whole period they attended to 
the administration of the province with much interest, though at times 
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with little intelligence. They all seemed to have as their chief aim the 
welfare of the crown and of the province. The records show that they 
were l^.onest servants; their mistakes were mainly those of judgment. At 
times they adhered obstinately to the letter of their instructions and in so 
doing rendered their position and that of the crown weak. They often for- 
got that the people under the proprietors governed themselves almost 
without restraint, and often ignored the fact that a people with such a 
history would not readily yield to prerogative government. So far as 
actual achievements are concerned, Burrington and Martin did the least. 
But it must be remembered that Burrington was the first royal governor 
and that consequently he had to make the first attempts to uphold the 
royal prerogative, an institution the spirit of which they did not under- 
stand or appreciate. Martin was the last governor, and as such had to 
face the revolutionary spirit then abroad in all the American colonies. 



CHAPTER ir. 

THE COTJNCHi. 

In the foregoing pages thje ix)sition of the governor has been discnssed. 
He was the chief execntive, but by no means the whole of that department. 
In exercising his powers and discharging his duties it was necessary for 
him to consult the council very frequently, and in several matters he could 
not act without their advice and consent. He was not only restricted by 
the fact that he must make reports of his acts to the board of trade and 
crown, but he must also take the advice of his councillors. As a rule the 
governor's relations with the council were close and friendly; they both 
represented the same institution — the crown — and were amenable for their 
acts to the same ix)wer. Burrington's relations with the council were very 
unpleasant, chiefly for personal reasons; and Martin during the last few 
months of his administration could not act in harmony with this body, 
chiefly because the councillors were taking the side of the people in their 
extreme demands, while Martin was exalting prerogative government. 

The council was provided for in the conmiissions and instructions from 
the crown to the governor. The first list of councillors was as a rule 
named in the instructions to the governor. When a vacancy occurred, the 
king, with the co-operation of the board of trade, filled it by giving a com- 
mission to the one they approved out af the number recommended by the 
governor. The commissions and instructions to the governor specified the 
powers and privileges of the council. The councillors, therefore, did not 
receive their powers from the people of the province and hence were not 
much inclined to enter into their feelings. They were largely under the 
control of the governor. He might suspend any of them for misconduct 
or failure to discharge their duties, but the reasons for so doing must 
always be sent to the board of trade and king, who had a final decision. 
This provision placed them, as well as the governor, under the ultimate 
control of the authorities in England. Burrington's instructions stated 
that, if any councillor residing in the province should wilfully absent him- 
self from the council when duly summoned, and without lawful cause 
should persist therein after being admonished, the governor might suspend 
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him until the king's pleasare was known.^ The instmctians to the later 
gOYemofTB contBined sdbstantially the same proyisians. Several suspen- 
sions were made by the goyemor, and some of those suspended by him 
were restored by the crown. The goremor ooold also fill vacancies, if the 
number of coonciUors fell bekiw seven, hat this was done subject to the 
rpyal wilL 

The council acted as an adjunct to the governor and was therefore an 
executive body. When the governor died or was absent from the prov- 
ince, the president of the council acted as the chief executive for the time. 
This was done in the case of Bice, Bowan and HasselL The same body 
also constituted the upper house of the legislature. As the upper house 
the council held its sessions at the same time with the lower house. Some- 
times it was in session as a semi-l^slative body when the lower house 
was not in session, and as such it and the governor passed certain neces- 
sary ordinances. 

The council as an executive body had a very considerable share in the 
administration of the land system. The governor ¥ras ordered to exercise 
his territorial powers by their advice and consent;^ and in this he rarely 
disobeyed his instructions. They, with the chief executive, issued the 
warrants and grants, » decided npon the question whether lands should 
be granted to certain persons and whether lands were escheated or forfeited. 
It was their dnty also to see that the quit-rents were properly collected. 
They heard many complaints abont the legalily of grants, decided whether 
quit-rents were payable in proclamation money or in certain products, and 
what should be the value of such products, sunmioned persons before them 
to show why they held or laid claim to lands, heard petitions for regrants, 
erected a court of exchequer for adjusting all cases relating to the crown's 
revenue from lands, appointed assistant barons to the said court, ordered 
that the governor sit in the council at times to hear and determine all 
claims pertaining to land, decided upon the time when the surveyor-gen- 
eral should make his returns, and urged the receiver-general to secure a 
proper rent-roll.^ 

The council shared largely in the general administration of the prov- 
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inoe. In this, as in all their other functions, they were allowed freedom 
of speech and yote. The goyemor oonld not act without the advice and 
consent of at least Ave councillors, unless upon yery urgent business, when 
he might advise with only three. ^ In this capacity as a general adminis- 
tratiye body the council had a large variety of duties. They ordered 
letters patent to be issued to the chief justice, secretary and other patent 
officers whom the crown had appointed, which instructed them to hegin 
their duties in the province, and ordered commissions of the peace to be 
issued appointing certain persons justices of the peace. They appointed ad- 
ministrators of certain private estates and sat in judgment over the admiuis- 
tration,^ heard complaints against the officers of the province and at times 
advised the governor to suspend them from their office, even that of the 
council, recommended to the governor persons fit to fill the vacancies 
pending the royal pleasure, heard and granted petitions for new precincts, 
summoned precinct treasurers to appear before them and exhibit their 
accounts, ordered sheriffs to complete the collection of taxes by certaiii 
times, considered all questions pertaining to the affairs of the Indians 
located within or on the borders of the province, heard and advised the 
governor to grant petitions for reprieve to certaiii persons under heavy 
sentences, and finally could appoint a committee to act jointly with a com- 
mittee from the lower house in examining and auditing all public claims 
and accounts.*'^ While in many of these matters the council merely ad- 
vised, still the governor rarely acted contrary to their advice. Very fre- 
quently matters were left entirely to a majority of the councillors and the 
governor acted in strict accordance with their decision. 

The council liad some judicial powers and duties, though these were 
mainly of the nature of advice. They advised c^mmiissions t^) be issued 
appointing assistant justices of the general court, and that courts of oyer 
and terminer be held at certain times and places. They, with the governor, 
issued commissions of the peace, appointing theinselveK, the secretary, 
attorney-general, assistant justices and the chairmen of the precincts— all 
justices of the i)eace. The governor in the council, with at least four mem- 
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bers, cotQd act as a court of chancery, to hear and decide all cases in 
equity.! 

The council was a legislative as well as an execntive body, and no act 
conld be passed nnless it gave its assent. As the upper house it kept its 
own journals, and these give abundant evidence that this body bore a very 
important part in the law-making of the province. In practically all mat- 
ters they had equal rights, powers and privileges with the lower house; in 
some points they had greater powers. The upper house alone could reject 
the bills or order them engrossed by the lower house; and all bills must 
pass both houses, through three readings; and receive a majority vote in 
each before they could go to the governor. Either house could make 
amendments to the other's bills. Frequent conferences of the two houses 
were held over the amendments; sometimes they came to an agreement, 
but very often did not. When no agreement could be reached, the upper 
house at once rejected the bill for which the amendments had been pro- 
posed. This right of rejecting all bills to which they could not assent was 
very frequently exercised by the upper house, and gave it great powers. 
The council in a semi-legislative capacity at times advised the governor to 
assent to or reject bills which had passed both houses. ^ In its executive 
capacity it advised the governor to prorog^ue, dissolve, or call the assembly, 
and such advice was as a rule acted upon by the governor. « The council had, 
therefore, a two-fold law-making function, one as an executive and the 
other as a purely legislative body. When they were determined to do so, 
they could block or hinder any legislation, in spite of the demands of the 
governor and the lower house. As a rule, however, they were in sympathy 
with the position of the chief executive in his attempts to secure the pass- 
age of certain acts. They, like the governor, were agents of the crown, 
and in exercising their law-making powers they for the most x)art enter- 
tained ideas similar to his. 

It is difficult to estimate exactly how efficient the council as an execu- 
tive body was. The records seem to point to the conclusion that upon the 
whole this body was not very efficient, though its policy was to support the 
home government. Under Burrington it did little but dispute over per- 
sonal or constitutional matters. Under Johnston, Dobbs and Tryon, there 
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was praotical agreement between it and the governor, though not the 
greatest possible efficiency. Martin's relations with this department of 
the government were not very pleasant and harmonious. By 1772 the 
conncillors had began to see the drift of affairs in the American colonies, 
that all were tending to oppose the English administration, and they took 
sides with the people in several of their demands.^ While the full num- 
ber was twelve, still only a very few times did all of them ever meet in one 
council. They lived in different parts of the province, had many personal 
interests to look after, received little or no allowance.^ It was therefore 
most natural that they should not take a very great or profound interest in 
the government of the province. This part of the executive wa« less effi- 
cient than the governor; the councillors were colonists. They did not 
feel themselves to be under strict responsibility to the crown; they might 
be suepended for neglect, but this penalty w&s of little consequence to 
them. The governor on the other hand was the special agent of the crown 
and was directly responsible to it. He was a citizen of Great Britain, not 
a colonist. It was his duty to govern the province in the best possible 
way, and removal from office meant far more to him than it did to a coun- 
cillor. 

The governor was instructed to act with no less than five members, 
unless in cases of great emergency, when he might allow three to consti- 
tute a quorum for business.^ As the records indicate, a good many 
meetings were held in which only three were present, and the governor by 
force of circumstances was compelled to act with these. In November, 
1741, a council met in which nine out of the twelve were present,* but this 
was the largest meeting between 1781 and 1742. At the meetings between 
1754 and 1775 seven councillors were frequently present. Whether the 
number was large or small, many of the meetings in an executive capacity 
were wholly of a routine nature, and much business of this kind was 
disposed of without much attention or care. When acting in a legislative 
capacity the council as a rule showed much more vigor and intelligence, 
and the number at the meetings of this nature was larger than at the exec- 
utive sessions. It was in service of this kind that the council contributed 
the most to the interest and welfare of the royal government. 
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Oonceming their general relations with the goremor mnoh can be said 
both to their credit and discredit. Under Bnrrington the ezecntiye council 
conid not act in harmony with the goyemor. The meetings were fre- 
qnentlj small and were made up chiefly of those councillors who held 
other offices — ^that of chief justice or secretary. These officers were selfish 
and looked after interests of their own and consequently came easily 
into conflict with the goyemor. Burnngton, in a report to Secre- 
tary Newcastle, July 2, 1781, stated that he had had a great debate with 
three of the council — Smith, Ashe, Edmund Porter— oyer the powers of 
the assistant justices; that he had claimed that the assistant justices had 
some judicial powers independent of the chief, but that Chief Justice 
Smith and his two allies mentioned aboye claimed that the assistant jus- 
tices were only the mere supporters of the chief. ^ With this report he 
sent papers, -dated May 22, in which he claimed that the three councillors 
named aboye would not attend the meetings though duly summoned, be- 
cause they did not agree with his opinion in regard to the powers of the 
assistant justices.^ On September 4 he wrote to the board of trade that 
some of the councillors offered more obstruction to his administration than 
did the lower house. He stated that when he had called a council to nomi- 
nate a chief justise in the place of Smith, who had left the proyince, only 
Jenoure and Porter appeared, and that the other councillors were either 
out of the proyince or at Cape Fear, two hundred miles away. He farther 
said that he then asked the two present about appointing others, so that 
there might be a sufficient number to hold a chancery court; that Jenoure 
readily assented to it, but that Porter denied his right of so doing;^ that 
he was compelled by the circumstances to swear in for the time two others 
in order to appoint a chief justice and hold a court of chancery.* His 
opponents in the council denied that they had hindered the cause of good 
goyemment by their demands and conduct, and declared that Burnngton 
by his arbitrary and illegal acts had done so.** The eyidence when analyzed 
shows that, while Burrington was arbitrary and uncompromising, he was 
not to a great extent illegal or unconstitutional in his position, and that 
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the coonoUlors were certainly as mnch responsible as the goyemor for 
their foiliire to serve the orown.^ 

Under Johnston, both as an exeoutiye and a legislative body, the coun- 
cil acted in sabstantial agreement with the goyemor and among them- 
'selyes. At seyeral times during his administration they assured him that 
they wonld do all in their power in accord with his wishes and the crown's 
interests. Bat still this department of the government was by no means 
very efficient under him. He, in writing to the board of trade in 1740, 
stated that there were four vacancies in the council, and that two of them 
were due to the fact that two of those appointed by the crown in 1780 had 
never come to the province. ^ In 1752 the board of trade made an investi- 
gation concerning the council and found that there were then only three 
persons in it whom the crown had appointed. ^ This is one piece of evi- 
dence, out of very much, that the authorities in England paid little atten- 
tion to the composition and efficiency of this body. 

The relations of the council with Dobbs were pleasant, but their 
efficiency under him was certainly not of a high grade. He informed the 
authorities in England that some of the councillors never attended a meet- 
ing unless it was held at or near their own homes^, and also that at times 
he could not hold an assembly because of a lack of a sufficient number of 
the council to constitute the upper house.<^ It was during his administra- 
tion that an attempt was made by the home government to pay the coun- 
cillors for their expenses while sitting in on executive or judicial capacity, 
but this attempt was apparently never successful, even under the later 
governors.® To avoid some abuses which had occurred rather frequently, 
Dobbs, in 1761, laid before the council one of his instructions from the 
crown, which forbade the governor to allow the councillors as a legislative 
body any protection other than of their persons, and that only during the 
session, and also prohibited their adjournment otherwise than de die in 
diem excepting on Sundays and holidays. ''^ 

The relations between Tryon and the council were harmonious to a great 
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degree. 1 In writing to secretaiy Hillsborough, in 1 769, he Stated that the coun- 
cillors had acted well and uniformly for the king's interest.^ Martin and the 
council agreed upon most matters from 1771 to 1772, but after 1772 the 
council was disposed te side with the people as apposed to the royal pre- 
rogative which he was attempting to compel the colonists to accept and* 
abide by. On April 6, 1774, he wrote to Secretary Dartmouth that the 
conduct of the council at the last session of the legislature was opposed to 
his adminittration, that it was unbecoming and tended to injure the inter- 
ests of the crown. 3 He and the councillors had some difference of opinion 
on the bill for superior courts. The governor thought the bill was contrary 
to his instructions and encroached on the king's rights, but five of the 
council advised him to ratify it as the best possible measure. ^ On May 4, 
1775, he again wrote to Dartmouth that the conduct of the council had 
been very bad and disobedient.^ In both instances he was speaking of 
the council as the upper house. He made no complaints of the council as 
an executive body, and one may conclude therefore that they discharged 
their routine executive duties in a fairly satisfactory manner. 

The personal composition of the council was a matter in which the 
home authorities and governor were supposed to be much interested. To 
have an efficient council it was necessary to appoint the ablest and best 
men among the colonists as councillors. In this the governor had a large 
share. It was his duty to keep a list of the best men and of their qualifica- 
tions before the crown and board of trade, from which they should choose 
in case of a vacancy. Upon the whole the governor showed intelligence in 
discharging his duty; a good many of his recommendations and nomina- 
tions were wise and expedient. The crown and board of trade, in making 
the final choice, were in the main influenced by what the governor had to 
say, though frequently they did not heed his recommendations. 

Among those who served the crown and province as councillors, and 
who are worthy of mention, were William Smith, Nathaniel Bice, John 
Baptiste Ashe, Eliezer Allen, Matthew Rowan, Cornelius Harnett, Roger 
Moore, Edward Moseley, Oullen Pollock, James Murray, William 
Forbes, James Hassell, James Innes, John Rutherford, John Swann, 
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James Orayen, Lewis DeBossett, Richard Spaight, H. E. McOulloh, 
Alexander MoOnlloh, Charles Berry, B. Heron, Marmaduke Jones 
and Thomas McGnire.^ These were men of influence and ability. 
They lived in different parts of the province and knew the conditions of 
their several localities. They understood the position [of the crown, as 
they were its agents, and likewise the standpoint of the colonists among 
whom thoy lived. 

The council, though it was not a very efficient body in its executive 
capacity) still contributed much to the good government of the province. 
It was in the main a body composed of men of ability, intelligence and 
honesty. It exercised a beneficent restraint upon the lower house of the 
legislature, prevented the governor from making many mistakes, and 
brought respect and dignity to the royal government. 
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CHAPTER III. 

THE LOWER HOUSE OF THE LBGIBLATTTBE. 

The position of the executive — ^the goyemofr and the oonncil — ^has 
ab-eady been considered, their powers, duties and acts discussed. The 
functions of the council as the upper house of the legislature have 
likewise been discussed. It now remains to consider the other branch 
of the legislature — the lower house. This, like the goyemor and 
the council, was in existence when North Carolina became a royal province. 
It was provided for in the charters of 1668 and 1665, which the crown gave 
to the proprietors, and they by their instructions to their governors gave 
orders as to its G[uaMcations and workings. When the province became 
royal the lower house was provided for in the commissions and instruc- 
tions from the crown to the royal governors. The crown was now the 
direct and immediate source of the provincial laws, but it like the propri- 
etors delegated many of the law-making powers to the general assembly, 
of which the lower house was a part. 

The organization and privileges of this body were defined, to a large ex- 
tent, by the instructions to the governor; many of their privileges came at 
the will of the crown and therefore did not belong to them inherently or 
from proprietary grants, as they were at times disposed to claim. How- 
ever, the fact that this body had been in legal and actual existence for 
more than fifty years entitled it to some privileges independent of the 
crown. The crown gave them few privileges of a positive nature, most of 
the instructions pertaining to the lower houBe being of the nature of pro- 
hibitions. The governor was ordered to see that the members of this branch 
of the legislature were chosen by the freeholders only. He was forbidden 
to allow them any protection other than of their persons during the ses- 
sion, or to allow them to adjourn without his leave otherwise than de die 
in diem, except on Sundays and holidays. He was instructed to see that 
the council had like powers with the lower house in framing money bills, 
and that all enacting clauses should be in the name of the governor, coun- 
cil and lower house. He could not allow the assembly any rights or privi- 
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leg^fi which custom had not permitted to the hooae of commons in 
Bngland.^ 

He was also instructed not to allow any act or ordinance for levying 
money, imposing fines and penalties, unless with a clause which expressly 
stated that they were for the crown and the benefit of the province. He 
should permit no act by which the royal revenue might be lessened or im- 
paired without royal permission. He was ordered not to allow any clause 
in any money bill, whereby the same should not be liable to be accounted 
for to the crown and its fiscal officers; to allow no act imposing a tax on 
wine and other liquors for a shorter time than one whole year; to see that 
all laws for the support of the government were for an unlimited time, 
excepting those for purely temporary jmrposes; not to assent to any acts 
of an extraordinary nature, whereby the royal prerogative, the property of 
English subjects and the trade of Greet Britain, might be affected until 
he had transmitted draughts of the same to the crown and received the 
royal approval, unless the said acts contained clauses suspending their 
execution until the king's pleasure was known; nor could he assent to laws 
for a shorter time than two years, except those imposing taxes on 
wines and liquors. He was not permitted to reenact any laws which had 
been disallowed by the crown unless with its special leave, nor should he 
assent to any act which repealed any law then in force unless it con- 
tained a clause suspending its execution until the king's will was known. 
He was also ordered not to assent to any private act whereby the property 
of any person would be effected, in which there was no clause saving the 
rights of the crown, those of all bodies politic and corporate, and of all 
other persons not mentioned in the act.^ 

The lower house during the whole of the royal period claimed that it 
had some rights, inherent in it^ own nature and derived from the proprie- 
tors, which the crown must allow. By an act of 1716-1716 the lower house 
had ordered that assemblies should be held biennially in spite of what the 
proprietors desired. This act also regulated the elections, the qualifica- 
tions of the voters and of the representatives. Whether the proprietors 
accepted this act or not is of little importance in this connection. The col- 
onists exercised the rights and claimed the privileges of it from 1716 to 1731. 
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BnTTington in 1731 adyised the down to repeal it f or the zeaaon that it was 
contrary to the psinciples laid down in his instructions tram the crown; 
and it was repealed by the crown, though at what time is not known. The 
fact that Borrington was ordered by the king to hold the election accord- 
ing to the principles of the royal instmctions is evidence that the crown 
meant that the act of 1715-1716 was no longer binding. Still an act was 
passed by the assembly, assented to by Johnston and allowed by the crown 
in 1734, repealing a clause in the said act of 1715-1716, and in 1743 an act 
was passed and agreed to which repealed the act of 1784. These two acts 
of 1734 and 1743 are good evidence that the lower house under the crown 
did exercise some rights in regulating their privileges, as the act of 1748 
regulated the elections of the members of the lower house and defined the 
qualifications of the members and of the electors. This act was in opera- 
tion in 1752. In 1760 another act was assented to by the chief executive 
and allowed by the crown to substantially the same effect, and this was in 
operation in 1765. ^ 

One of the privileges which the lower house claimed was that of de- 
termining the suffrage. As to what this was during the whole rpyal 
period we can not say with great accuracy. The royal government hegaia^ 
with the principle of freehold suffrage, and this appears to have been the 
case during the larger part, if not all, of the period. > The records would 
indicate that the assembly, while it passed certain acts defining the quali- 
fications of voters, did so according to the instructions from the crown 
which insisted upon freehold suffrage. To be a freeholder in North Caro- 
lina was not very difficult, and consequently suffrage was not greatly lim- 
ited. The lower house also claimed the privilege of making inquiries into 
the election returns of its own members. > At an assembly in July 1788 
several representatives appeared from t{ie new precincts of Onslow, 
Bladen and Edgecombe, but the lower house refused to admit them until 
they had made an investigation as to whether these iirecincts had the legal 
right to send representatives. A conference was held between the two 
houses on this matter, and it was agreed that the precincts could send mem- 
bers to the next session of the assembly.^ The lower houfe declared that 
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the gOYemar and oonncil alone did not have the right of erecting new pre- 
cincts, that they mnst be erected by the consent of the lower honse as well. 
On this ground they had refused to admit the representatiyes from the 
abore named precincts, which had been erected by the goremor and oonn- 
cil without the consent of the lower house. ^ 

The question of the number of representatiyes from each precinct or 
county was of great importance and at times brought on much discussion. 
The first lower house under Burrington had representatiyes as follows: fiye 
each from Ghowan, Perquimans, Pftsquotank, Bertie; four from Currituck; 
two each from Beaufort, Hyde, Orayen, Oarteret; one each from the towns 
of Edenton, Newborn, Bath.^ There was neyer any discussion about the 
right of each town, which had a certain population, to send one delegate 
to the assembly. But there was a long struggle between the young ooun- 
ties, which could send only two, and the older counties, which had the 
right to haye fiye representatiyes. The older counties were in the Albe- 
marle or north-eastern section. The people of this section were in much 
better circumstances that those in the southern or western counties; they 
had different social, economic and political ideas. To giye the counties of 
the northeast fiye representatiyes each, while all the other counties had 
only two each, gaye the control in matters of legislation to the more 
wealthy and aristocratic class. From one point of yiew this was an injus- 
tice, but it must be remembered that the older counties had a larger popu- 
lation and many more yested interests than the new counties. Johnston, 
urged on by what he thought to be a great injustice and by the faot that he 
could not control the representatiyes from Albemarle as easily as hedesired* 
made seyeral attempts to do away with this unequal representation in the 
lower house. His earlier attempts failed because of the control which the 
large representation gaye to the older counties. He desired to bring 
about a system of equal representation from each county, whether old or 
new, large or small. But this was impossible in an assembly in which the 
Albemarle counties had a large majority. He, being conyinced that the 
only way to accomplish his end was by moying the proyinoial capital to 
the extreme southempart of theproyince, called an assembly to meet in the 
town of Wilmington in 1746. To this assembly the representatiyes of the 
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northeastern counties wonld not go, as Wilmington was more than two hun- 
dred miles away and almost a wilderness separated it from Albemarle. By 
this assembly, which really represented only the southern and south-west- 
em counties, an act was passed which poroyided for two representatives 
from each county and one from each town. This act also provided that 
eight members could adjourn de die in diem until as many as fourteen and 
the speaker, who could constitute a quorum, arrived. This provision was 
necessary to carry out the idea of equal representation. * The act of 1746 
was in operation until 1754, when the crown repealed it.* From 1746 to 
1754 the counties of the north-east had no representation in the lower house, 
as they would not send any delegation smaller than their customary num- 
ber — ^flve. From 1754 to 1775 the rejxresentation was unequal as it had 
been previous to 1746.» 

Dobbs was instructed in 1754 to erect towns and counties in the southern 
and western jmrt of the province whenever he and the council deemed it 
fit. He was to do this, not by an act of the assembly, but by charters of 
incorpoi-ation which gave the said towns and counties the privilege of send- 
ing representatives to the lower house.* This right of the governor was 
denied by many of the colonists, and it appears that Dobbs was not able to 
carry out fully his intentions concerning this for sometime after his ad- 
ministration began. In March 1759 it was ordered by the council that the 
governor issue a proclamation to the effect that, upon the dissolution of the 
assembly then elected, no writs of election could be issued to several coun- 
ties and towns unless they took out charters of incorporation from the gov- 
ernor. » This would indicate that several towns and counties had been 
sending representatives without receiving the right to do so from the gov- 
ernor. Still Dobbs had exercised his right of granting charters of incor- 
portion in 1757,« and this was done again in 1771.'' 

The lower house was elected occording to writs from the governor, and 
the members must take from him the oaths of allegiance and supremacy to 
the crown. s He prorogued and dissolved it whenever he and the council 
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saw fit, and this was done yery frequently. In his opening speeches at 
the beginning of each session he outlined his i)olic7 to them, spoke of their 
rights and duties, and made his requests. He allowed them to choose their 
own speaker and clerk, to keep their journals, to originate, discuss and 
amend bills, but the final rejection of a bill was in the power of the council 
and himself. By yirtue of the fact that the lower house had control of the 
supplies, they compelled the governor not infrequently to assent to 
their demands, and in so doing they exercised a very considerable influence 
oyer him and his administration. While he and the council could reject 
any bill which the lower house passed, still they could never pass any act 
unless the lower house gave their assent. This gave them the power of 
forcing the governor and council to allow them to have and to exercise a 
good many general and special privileges, to which they were not entitled 
by written law. 

Such were the privileges of the lower house. It also had certain speci- 
fied powers, some of which the crown gave by voluntary grant, while 
others were in fact usurped by the lower house. Along with the powers 
were their correlative duties. The lower house had and exercised consid- 
erable powers in regulating the land system, especially in excusing the col- 
onists from the penalties of non-compliance with the regulations. The 
governor and council had control of the greater part of the administration 
of the land qrstem, but the lower house had at least its share in the pass- 
ing of the land laws, which the chief executive was instructed to secure. 
During the rpyal period seventeen acts concerning land were passed by the 
assembly and agreed to by the governor and crown. These acts were con- 
cerning the proper settlement and cultivation, enrolling and registering, 
titles, rent-rolls and quit-rents, and the relief of those who failed to comr 
ply with the laws and regulations.^ The crown gave directions to the gov- 
ernor in regard to some of the general regulations of the land system, but 
it was left to the governor and assembly to work out all the details in the 
administration of the system. A careful analysis of these details as shown 
in the land laws, furnishes much evidence that the lower house had more 
than their constitutional share. Not only did they take a leading part in 
passing the land acts, but they also made many complaints to the govern- 
or about the granting of lands at high rents, about the inconvenience of the 
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places where rents were paid and aboat the dishanesty of the oollectors. " In 
fact they exercised a general sapervision over the administration of the 
whole system,! a right which the crown had reserved for the goyemor and 
the council. They went so for as to maintain that all lands shonld be grant- 
ed to the colonists at the very low rates as specified in the grant of 1668» 
which the lower house called the ''original deed.'*- 

With the general administration of the p rvince the lower house had 
mnch to do. It acted jointly with the upper house in inspecting and sett- 
ling all public claims and accounts. It ordered the public treasurers to lay 
all their accounts before it and often appointed and controlled them, at- 
tempted to ascertain and regulate the fees of all officers, in what thoy 
should be paid and at what rates, comi>lained of the bad conduct of officers 
and of the lack of courts, made addresses to the governor and crown con- 
cerning the laws, currency, trade, lands, rents and tenants of the province, 
appointed and controlled for the most an agent who resided in England. 
The governor in his opening speeches encouraged much of this and asked 
them to promote the welfare of the province hy establishing a good system 
of trade, religion and education. ^ This request of the governor gave them 
a legal right to act f <»r and look after the general administration in several 
matters; other rights they assumed as belonging to them by virtue of the 
tact that they were the representatives of the people who were governed 
and paid the taxes. The chief among these rights were the appointment 
and control of the treasurers. The governor was much apposed to this 
claim and declared that the lower house in mp-lHiig it was assuming to reg- 
ulate the executive and was therefore taking away from his constitutional 
rights.^ In spite of the protest on the part of the executive the lower house 
did in the main appoint and control the treasurers. 

The lower house had its share in passing the acts for the militia and de- 
fence. In the eight militia acts passed by the assembly and allowed by 
the crown the interests of the people were considered as much if not more 
than those of the crown. The governor urged that some of them be passed and 
suggested changes in others, and the acts also show the influence of the lower 
house. The general form of these laws was in conformity with the Eng- 
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Hsh models, but in the details there was mnch that was distinctly provinc- 
ial and of the North Carolina type.^ It was the lower house especially to 
which the governor applied for soldiers, arms, supplies and forts, either for 
defensive or offensive war. This was done in 1740, and the lower house readi- 
ly granted Johnston a considerable number of soldiers and all the supplies 
required for them, though these were to aid England in carrying on an of- 
fensive war against the Spanish West Indies.^ From 1754 to 1762 the gov- 
ernor had to make many requests for troops and money to defend the prov- 
ince and to aid its neighbors, and as a rule the assembly complied with 
his requests. The assembly had granted a considerable number of soldiers 
and about 80,000 pounds to the common cause of the colonies by 1760,^ and 
continued to grant aid, though not large, untU the war was ended and all 
danger was removed.^ The lower house also took a prominent part in sup- 
pressing the insurrection of the Regulators in 1768-1771 .<^ While the governor 
was given full military powers and could therefore theoretically exercise 
them without consulting the legislature, still he could do nothing in reali- 
ty without the sympathy and aid of this department of the government. 
He must have soldiers and money, and in order to secure these he had to 
give up many of his powers to the lower house which alone could really 
grant them. So that the lower house, while in theory it had few military 
powers, had and exercised great influence over military affairs. 

In judicial matters this body exercised considerable powers. It 
made resolves about the proper or improper way of administering justice; 
with the upper house it decided on jurymen for the counties; it might and 
did request the governor to pardon those guilty of violating the laws of 
the province. It had its part in passing the acts which erected courts. In 
most of the court bills the lower house attempted to insert clauses dealing 
with the qualifications and the time of service of the judges, the amount 
and extent of the jurisdiction of the different courts, and foreign attach- 
ments, all of which clauses were considered by the crown as assumptions 
on the part of the lower house contrary to English custom and law.® These 
claims the executive for the most part refused, inasmuch as they were 

1 Revlsals, passim. 

2 C. R. IV, 65(W5. 
8 C.R. VI. 476-78. 

4 d. R. VI, 808, 808-10, 881, 1090; VII, 852. 

6 C. R. yil. 006-87; VII, 888, 886. 

6 C R. Ill, 687-gO, 603^; lY, 6U-S6, 488; YI, 808^; IX, 109, 173. 



r to tibB^iimdflmai bis 
gaiwermw in tldi nf— il V«idber womid Ae 




Aad^lMltf, tihelowhooaelMid a Isi^e p»t in tihe ] 
the^ofCfBrnentof Aepforinee. In ttds^MinaD 
W 6ieiiMU^1iniitnti on» npon ^he law^BrhoMB. TbeoovnGfli 
cmiTendlegidstnrebo^. The! 
m ilminwlfn t i irf bodf ; it neter met exD^ ina legiwlgriTe capacity. It 
mwin tins legiaiatnre opacity tiiat^helow^lini eienaaBd ^he powera 
tpokea ai wibofwe. The £Kt that tiie govcnior and coancfl had Ae power 
to can for a new Section, adjoiiiii,pnxQgDe and diantveAeloiivr hooae, 
isefidenoeof howmbcndinatewaatlie theGtetiad pootkm ai Una hooae 
in law^naldng. Bot when once called Qtef had about one tibird of tiie 
bifw^naking powen within theircontiol. All biHuliad tobe penwrd tfaroog^ 
thiee leadings and leoetre a majori^ Toie in eadi hooae bedEovetiie gofrern- 
or could aMent to them. The npper hooae ahraja had tiie ri^it to order 
a bin engrowcd I7 ihe lower hooae, or to reject an j biU to whidi ^bej 
coold not aaiont The goremor had foil power at mwpnting to or reject- 
ing the bOls prnwrid I7 both hooees, and also of prorpgoeing or diaBoIring 
the aMembl^ idwn he tiioo^t Qtej were going too fsr in their diacoflBioiis 
andclaima-i 
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times had' In many different ways th^ compelled the upper hoose and 
the governor to assent to their bills, tiioo^ against royal instmctions. 
Th^ represented the people who paid the mon^y and f ooght the 
batilesof the royal government of the province, and as soch had very great 
powers.' 

Ckmoeming the effidemsy of the lower boose doringthe whole period of 
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royal government few aocnrate statements oan be made. Under Burring- 
ton no bills became laws. Who was to blame it is diflftcolt to say with ex- 
actness. The evidence as far as it exists shows that both the governor and 
the lower house were extreme and onoompfromising in their demands.^ 
For the most part the lower hofoae was obedient to the requests of John- 
ston, and many bills were agreed to by him.* With Dobbs they were on 
good terms until 1760, when his ocmtinued, though necessary, requests for 
soldiers and money caused them to find fault with his administration and 
to refuse his requests.' Tryon by his diplomatic ways had no difficulty 
with them and secured their sympathy and aid in almost all of his under- 
takings.^ Martin had to meet them at a very critical time. The fiscal and 
judicial problems had by his time become very grave. Ub was a preroga- 
tive governor and they a democratic house. The natural consequences 
were that they could not agree.^ 

The acts of the legislature and the part which the lower house took in 
their passage give very abundant evidence of the honesty and sincerity of 
the representatives of the people. They took extreme positions at times, 
as against the governor and council; they made claims to privileges and 
rights to which they were not constitutionally entitled. But with it all 
they did many things for the support and welfare of the crown govern- 
ment in the province, and were loyal subject« of the king. They watched 
the interests of the colonists and defended them against what they deemed 
to be encroachments on the part of the crown officials, and this they had 
the inherent right to do. The lower house had among its members sever- 
al men of fine intelligence and ability. While as a whole body it was not 
so distinguished for ability as the council, still in devotion to what they 
believed to be their duty they were excelled by none. 
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CHAPTER IV. 

THE CONFLICTS BETWEEN THE EXECUTIVE AND THE 
LOWEB HOUSE. 

The functions and relations of the governor, council and lower house 
have already been considered. The executive — ^the governor and the coun- 
cil — ,directly representing the crown was very naturally disposed to look 
to the interests of the crown, even to the disadvantage of the colonists. 
It was its special duty to administer the affairs of the province in a man- 
ner that would bring the best possible results to the crown; and a model 
government of an English royal province in the eighteenth century was 
one which aimed to add much to the material advantage of the govern- 
ment and people of England. The lower house of the legislature repre- 
sented the colonists who were likewise working for their own interests. 
These rural and independent people could never fully understand or ap- 
preciate the significance and and benefits of the crown government. In 
theory they were protected by the king; in reality they protected them- 
selves to a large extent. While the colonists never fully understood the 
policy of the home government, it is equally true that the people *and of- 
ficials in England knew very little about the ideas and sentiments of the 
farmers of North Carolina. Under these conditions, and with the organi- 
zation and powers which the executive and lower house had, it was natural 
that they should come into conflicts of a fundamental and serious nature. 

There were some disputes between these departments on detailed, triv- 
ial or personal matters, and some of these hindered the cause of good gov- 
ernment. But the larger number of the conflicts were on constitutional 
and vital points. It was on questions of land and quit-rents, fees, money 
and the treasurers, the agent, courts and judges, that these conflicts became 
important and serious. In this connection the more formal or constitu- 
tional aspects of the conflicts and disputes upon questions of land, money 
and justice will be considered; elsewhere the details of these systems will 
be given and discussed. The following discussion wiU be made for the 
specific purpose of showing what the positions of the executive and the 
lower house were upon the most vital questions of government, with the 
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Gonviction that when these positions are clearly comprehended the most 
difficult problem in the history of North Carolina as a royal province is 
Xiractically solved. 

The conflicts arising from the different points of view concerning the 
administration of the land system came into prominence early in 1781, and 
Bnrrington and the lower house could never come to an agreement upon 
them. In April, 1731, the house, after considering the instructions from 
the crown concerning the payment of quit-rents, adopted a resolution to the 
effect that there was not coin enough in the province to pay one half of the 
rents and that such payment should be made in valuable commodities or 
bills, at a proper rat« of exchange. The governor insisted that the payment 
should be made in coin or in bills at a very low rate of exchange, and that 
payment in commodities and bills at the rate which the house had assign- 
ed was to the great disadvantage of the crown. The house valued its com- 
modities at high rates and demanded that the provincial bills be accepted 
at a small discount. During May of the same year a conference was held 
between the two parties in the dispute, but neither one yielding it accom- 
complished nothing. Both Burrington and the house gave evidences of 
much bad feeling and no agreement could be reached.^ 

During the assembly of 1733 these questions became the subject of a 
more bitter dispute than had occurred in Burrington 's first legislature. The 
lower house still demanded that quit-rents should be paid in commodities 
at high rates and in bills at a small discount. Burriugton maintained that 
the rents were due in sterling and that the claims of the house were mere 
assumptions. The tone of his speeches to them, as well as his demands, was 
such as to cause them to c.)ntinue the struggle. The house in defending 
their position finally made the claim that the deed of 1668 from the proprie- 
tors, known as the * ^original deed, ' ' was a permanent and binding document . 
and that the crown had no right to give instructions concerning quit-rents 
contrary to this deed.^ This claim, which practically denied the crown's 
right of regulating the land system, had no legal c^r constitution- 
al basis, and it was, as Burrington characterized it, a mere assumption. 
During the proprietary period the colonists ha4 enjoyed certain privileges 
concerning their lands, and these were and ought to have been respected 
by the crown. But to deny the crown the right to modify them in the 
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sUghtest degree was the assnmptioii hy the house of absohite independence. 
In their demands abont the payment of qnit-rents in commodities at high 
rates and in bills at a small discount they were ignoring the just rights of 
the crown and were depriving it of some of its legitimate dues, and the 
gOYemor in refusing to assent to such demands was doing his duty. But 
he on the other hand was going to extremes in claiming that quit-rents 
should be paid in sterling only. The colonists had very little coin, and to 
demand rents in sterling only was a hardship to them and a mistake. 

Johnston, as well as his predecessor, had some conflicts with the lower 
house on questions relating to land, but these never become so serious as 
to prevent any legislation whatever on the subject. Under him seven land 
acts were passed, but two of these were disallowed by the crown because 
of clauses which were derogatory to the interests of the home government. ^ 
This would indicate that Johnston was more compromising than Burring- 
ton, and affords a partial explanation of the fact that his conflicts with the 
house were not so serious as those under Burrington. While not so se- 
rious as under Burrington, still the disputes of Johnston with the house 
came from the same causes. Early in 1735 the lower house in replying to 
him stated that when the province was granted by the crown to the pro- 
prietors they were given the power by the charters to grant lands to all 
inhabitants at such rents as they could agree upon; that the proprietors 
through their governors, the council and the lower house were to make all 
the laws concerning land, which should be binding on the proprietors and 
their tenants; that by the "grand deed** of 1668 the proprietors gave to 
their governor and council the power of granting lands in North Carolina 
upon the same terms as lands were granted in Virginia, at two shillings 
per one hundred acrees payable in tobacco at one penny per pound; that 
when it was discovered that North Carolina could not produce as good to- 
bacco as Virginia the payment was changed from tobacco to other com- 
modities at certain rates, at which rates the commodities had always been 
received by the proprietors; and that for these reasons it was proper to 
claim that the "original deed** was still in force, though all the other pro- 
prietary laws had become void. They also declared that the govemor*s 
demand that quit-rents be paid in sterling was contrary to their deed from 
the proprietors, and therefore illegal. They therefore asked the governor 

1 Bevisal, 1768, imssim. 
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to biftTe the rents oollected aocording to the cnstomB of the province nntil 
a law oonld be secured to that effect.^ 

On the same day Johnston sent the lower house a message, in which he 
declared that their ideas on qnit-rents were contrary to the king's rights 
and privileges. He argued that the ''grand deed** from the proprietors 
contained nothing which made it irrevocable, and that it had actually been 
revoked by the proprietors in 1670, when they gave another deed, which 
required the payment of quit-rents in coin at one half penny per acre, and 
that the acts directing the payment in commodities had never received the 
assent of the proprietors and consequently had not become laws. He fur- 
ther stated that North Carolina had adopted the crown laws when it be- 
came a royal province. 2 His argument, though to a very great extent his- 
torically and legally sound, did not convince the members of the house, 
and no act was i)assed and agreed to at this assembly. ^ 

The position which the lower house took under Burrington and John- 
ston in regard to matters of land was in many respects illegal and against 
the interests of the crown. It was their right and duty to see that the ter- 
ritorial administration was for the true welfare of the province, but there 
was no justification in their demanding that the interests of the crown 
should be ignored or harmed. 

By the time that Dobbs became governor territorial questions had come 
to assume far less importance, hence they were no longer the subject of 
conflicts between the governor and the lower house. Military, judicial 
and fiscal problems were now the chief ones and upon these came the con- 
fiicts from and after 1754. 

Not only did the governor and the lower house become involved in 
disputes over the land system, but the council and the lower house did 
likewise. From 1735 to 1740 bills relating to quit-rents were the causes 
of much dispute between the two houses. The lower hoase attempted to 
frame them so that their execution would impose as little a burden as pos- 
sible upon the colonists, and at times almost ignored the rights of the 
crown. The upper house refused to agree to such action; they maintained, 
as far as they could, the rights and privileges of the king. During Febru- 
ary 1735 the lower house sent a message to the upper house in regard to a 
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bill for quit-rents. They stated that the upper house had amended their 
bill so as to restrict the payment of quit-rents to only four places. They 
claimed that this would be a heavy burden to the colonists, that rents were 
payable on the land unless expressly stated otherwise, and that such had 
been the custom in North Carolina, South Carolina and Virginia. The 
bill of the lower house proposed that rents be paid in the best possible com- 
modities and at several places on the navigable rivers, no allowance being 
made for carriage.^ The upper house replied that they were compelled 
to reject the bill because of the many clauses which were against the 
king's rights and interests. They said that the bill of the lower house 
would compel the king to spend one half of his quit-rents in collecting them, 
and that this was illegal. 2 No agreement was reached at this session. 
These questions were again much discussed and were the causes of conflicts 
in the assembly of October, 1736. At this session another bill for quit-rents 
was rejected by the upper house and for reasons similar to those mentioned 
above. » In Febmary, 1739, after some dispute cjonceming the force of 
the "original deed," the payment in sterling and commodities and other 
detailed points, tlie two houses came to an agreement, each yielding on 
some points to the other. + After 1740 the records give no evidence of im- 
portant conflicts between the two branches of the legislature on territorial 
questions. In those which occurred from 1735 to 1740 the upper house had 
taken substantially the same position as the governor in his conflicts with 
the lower house; the executive — the governor and the council — ^was there- 
fore practically a unit in this. 

The governor and the lower house, while acting much more harmonious- 
ly on the questions of fees than on land, still became involved in some con- 
flicts concerning them. In April, 1 73 1 , Burrington sent a paper to the house 
in which he claimed that their charges, that fees were much higher in 
North Carolina that in Virginia, were unreasonable and false. This made 
the house angry and they in turn sent him a reply, in which they declared 
that for nearly twenty years, according to old customs and laws, officers had 
been paid in paper currency and at rates established by the lower house. They 
stated that officers under the crown were taking four times as much in fees 
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as those under the proprietors had done, and in a bitter tone made many 
complaints abont his whole administration. He then advanced the claim 
that he and the council alone had the full poller to establish and regu- 
late fees, and that the king's instructions, which stated that all fees 
should be paid in proclamation money, repealed all the proprietary laws con- 
cerning fees.i This claim on the part of the governor exaggerated his own 
powers and those of the council, and ignored some of the privileges of the 
lower house, privileges which they had enjoyed both by direct grants from 
the proprietors and by allowances on the part of the proprietors. The 
crown respected many of these privileges but time and again announced its 
right to modify them. It is evident that the king intended that the modi- 
fications should be made by the governor and council, with the consent of 
the house if possible. Burrington*s claim, therefore, though much exag- 
gerated, had a certain legal basis. The house would not axx^ept his 
interpretation. They were to a large measure correct in declaring that 
they, as well as the governor and council, had a right to establish and reg- 
ulate fees, but in their claim that their privileges from the proprietors 
could not be modified by the crown they were going too far. Such a claim 
denied the right of the crown to regulate public matters in its own prov- 
ince, which right the crown had by virtue of the fact that it was the chief 
executive and the ultimate source of governmental powers in the province. 

Burrington asked for a compromise and proposed a conference. A con- 
ference was held, but with no results toward a compromise. The lower 
house would not yield to his demand that fees should be paid in proclama- 
tion money according to the king's instructions; they insisted upon tobac- 
co and bills of credit being accepted, and upon the right of deciding at 
what rates these should be received. Burrington was perhaps too obsti- 
nate in demanding that fees be paid in proclamation money only. The 
house on the other hand gave little evidence of desiring to do the fair thing 
when they ordered that fees must be accepted in commodities at high rates 
and in bills at par, which were much depreciated. ^ 

Under Johnston fees brought on no serious dispute. Still he and the 
lower house had different opinions concerning the amount of fees, in what 
they should be paid and who had the right of reg^ulating them.^ After 
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1786 there Ib piBcticallj no evidence of a conflict on these sabjects, except- 
ing once, in 1700. Daring May of that year the house complained of Dobbs 
taking too high fees, bat this complaint was not foanded on good evidence, 
as the records show, and was of no conseqaence.^ From 1736 to 1774 the 
hoase at times made complaints aboat certain officers taking and demand- 
ing exorbitant or illegal fees bat for the most part the governor was as 
ready as the hoose to correct sach abases; and daring this period the evi- 
dence, both of a positive and negative natare, woold indicate that the gov- 
ernor and the lower house were willing to compromise on fees, as they did 
on land questions. In fact other and far more important problems were 
then demanding the chief attention of both parties. 

Fees were the subject of some conflict between the two houses of the 
legislature. During 1731 the lower house took into consideration the ques- 
tion of regulating fees, and especially in what they should be paid. They 
complained of the action on the part of the governor and the council in reg- 
olating them without the consent of the house. The council had taken 
the instructions from the crown, which declared that fees should be paya- 
ble in procjlamation money, as their guide, and they and the governor had 
acted accordingly. The house not only denounced their action, but went 
so far as to declare that such action, though upon the authority of royal 
instructions, was illegal and oppressive. The upper house, or council, was 
displeased at such a declaration on the part of the lower house, and sent 
them a resolution in which they stated that the house in making such a 
declaration was not only invading the crown's prerogative but was divest- 
ing the governor and council of their powers which the crown had given 
them. This caused the lower house to take a more conservative view. 
They now disavowed their statement concerning the illegality and oppres- 
sion of the royal instructions. But they still made their own interpreta- 
tions of the crown's instructions in regard to fees and declared that these 
were intended to mean that fees should be regulated by colonial acts, in the 
passage of which they should have as much part as the governor and up- 
per house. No act concerning fees was passed by this assembly though 
Borious attempts were made to this effect; neither house was willing to 
3rield, at least upon the question as to the form in which fees should be paya- 
ble. The lower house insisted upon the use of bills of credit which were much 
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depreciated, while the upper house adhered to the instructions from the 
king which called for proclamation money. ' The upper house was in this 
therefore in substantial sympathy and agreement with the governor. 

The conflicts relating to fees did not arise from the institution itself, 
but had reference to the form of their payment and to the parties who 
should regulate them; they were therefore conflicts arising chiefly from 
the fiscal side of the system. Both parties — the executive and the lower 
house — in the main agreed tl^t there sliould be a system of fees. They 
were willing to allow certain fees to the governor, the officer's in chancery 
and admiralty, the secretary, chief justice, associate justices, attorney-gen- 
eral, marshalls, collectors of customs, registers, surveyors, escheators, con- 
stables, justices of the peace and clerks of the different courts. Fees con- 
stituted the chief or only compensation to these officers. On the question 
that they should be allowed the executive and the lower house were in 
agreement, but in regard to some of the details of the system they enter- 
tained different views. ^ 

The disposition and control of public revenue were subjects of much 
controversy between the governor and tho lower house during the larger 
part of the royal period. During April, 1731, the house in reply to the gov- 
error*s speech discussed fiscal matters and declared that no public monies 
should be issued except by the govemor,couucil and lower house. One of Bur- 
rington*s instructions directed him to allow no money to be issued or dis- 
posed of except by his warrant issued upon the advice of the council, but 
he was to allow the lower house to review and examine the accounts. This 
instruction was intended to take the distribution of the public monies large- 
ly from the lower house and to allow them no further control than that 
which they might have from reviewing the accounts of the expend- 
itures. They would not accept such an instruction, at least Burrington's 
interpretation of it, and claimed that the act of 1715 on the public treasure 
gave them more power than that involved in reviewing and examining ac- 
counts. ^ Burrington would not recognize such a claim, and held that his 
instructions from the crown had legally superceded all the laws of the propri- 
etary period. During his whole administration conflicts upon this subject 
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continued between the lower hoase and himself. They claimed the priy- 
ileges which they had enjoyed during the proprietary government of hav- 
ing a large share in the distribution of public monies, while he insisted rig- 
idly upon the letter of his instructions concerning the disposition of 
them. 1 Not only did they refuse to recognize his claims, but they proceeded 
to carry their own into action. They appointed and therefore controlled the 
public treasurer for the province. They had already, by an act of 1729, 
which the crown apparently never approved, established the office of treas- 
urer in eleven precincts, and the control of these was within their power.* 
His claim was to a large extent legal, as it was based upon specific instruo- 
ionst from the crown,but his interpretation of his fiscal powers tended to de- 
prive the lower house of privileges which the proprietors had granted or 
allowed them. The position of the lower house was to an extent extra 
legal, but when considered in the light of what had been their customary 
privileges it was not a very extravagant one. The crown, while having 
the right to modify these privileges, still did not propose to do so in a very 
violent manner, and therefore did not sustain its governor in his extreme 
demand upon the house. 

According to the records Johnston had few, if any conflicts, on this sub- 
ject; he apparently yielded to the demands of the lower house. Dobbs had 
no disputes with them until 1759. From 1759 to 1765 he had some conflicts 
with them, as he attempted to recover for the crown control over the fiscal 
system. In this he failed and the authorities at home gave him no encour- 
agement to continue the struggle. The board of trade in writing to him 
in August 1759 stated that the custom of the appointment of treasurers by 
the assembly, or the lower house alone, and of their being amenable to 
these bodies only had been too long in vogue to be checked. « This is fair- 
ly good evidence that the lower house had practically controlled the dispo- 
sition of public monies from the beginning of the royal government. Not 
only did they do this in time of peace, but also during war. 

From 1754 to 1760 a good many acts passed which granted aids to the 
crown for the purposes of war. Though this money was not placed under 
the control of the treasurers, who were directly amenable to the house, it 
was put in the hands of special commissioners, or of the governor, in aorder 
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that the wax measures might be facilitated. These aids, though granted 
to thfe crown, were really not wholly at the disposal of the crown's agent— 
the governor. The lower house insisted upon the right of examining all 
the accounts of the expenditure of such monies. During May, 1760, they 
drew up several resolves concerning the fiscal administration of Dobbs 
during the war and made several charges against him for his failure to 
render full accounts to them and for his lack of good judgment, as they 
thought^ in applying these monies. ^ During the latter years of Dobbs' 
administration they at times went to the extremes of not allowing the gov- 
ernor and the council the right of inspecting the treasurer's accounts. * So 
thatDobbswasalmost at the mercy of the house in his fiscal administra- 
tion. He made several attempts to secure partial control of public monies, 
but failed in each case. 

Tryon and the lower house had no conflicts on this question worth 
special mention. He allowed them to dispose of the public monies accord- 
ing to the customs of the province, provided they would grant him as much 
as he needed to carry out his extravagant ideas. Still there is some evi- 
dence that he and the house had fundamentally different ideas as to how 
the fiscal system seould be administered. According to his theories of gov- 
ernment the disposition of the public monies belonged to the executive and 
' not to the lower house of the legislature.* The policy of the house was to 
appoint sheriffs and treasurers who should collect and expend the public 
revenue. In theory, these fiscal officers, being appointed by the house, 
were controlled by them, but in reality they controlled the house 
in many respects. It was to remedy this defect, to deprive the fiscal offi- 
cers as far as possible of their influence over the legislature, that Tryoh 
urged that the fiscal system be placed under the control of the executive. 
It was during the latter part of his administration that the lower house 
advanced further claims concerning money matters, or at least stated old 
claims in a stronger and more specific manner than they had before. In 
November, 1769, they resolved that the sole right of imposing taxes on the 
common people was then and had ever been legally and constitutionally 
vested in themselves.^ They had already set up the claim that they were 
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entitled to alarge share of the control of the pabbc monies. Th^y now 
declare that they alone had the right to levy the taxes, the chief sonroe 
from which public reTenoe came. 

Martin had to administer the affairs of the province at a time when 
fiscal conditions were bad, and problems of this nature were therefore 
important and serions daring his administration. In 1773 the lower house 
passed a bill to the effect that a certain poll tax and excise duty had had 
their effect and should no longer be collected. Martin rejected the bill, 
because he did not think that the effect of the tax and duty had been ex- 
hausted, as the house declared, and because he desired to regain some con- 
trol over fiscal affairs. To his mind, filled with the prerogative idea, the 
lower house should be checked in its assumption of power. They, how- 
ever in spite of the rejection of the bill by the governor, resolved that the 
sheriffs and collectors should no longer collect the tax and duty. Martin 
then appealed to the council, which advised him to issue a proclamation 
requiring all sheriffs and collectors to continue to collect the said tax and 
duty under the penalty of being sued on their bonds, and this was done. 
The house had ah*eady provided for such an emergency hy resolving to 
indemnify the officers who obeyed them and were consequently sued by 
the governor.^ Because of this resolution, Martin dissolved the assembly. 
During December, 1773, this question came up again, and again the gov- ' 
emor and the house took the same positions as they had during the pre- 
vious assembly. Neither side would yield, and consequently no agreement 
was reached.^ 

In this struggle the governor was, as far as the records bear testimony, 
acting according to sound policy. The tax and duty, on which the two 
parties became involved in a conflict, were levied by acts of the assembly 
for the purpose of redeeming the bills of credit which were issued in 1748 
and 1754. The house in 1772, and again in 1773, declared that the tax and 
duty had already had the effect of sinking the said bills of credit. Such a 
claim was based upon either a mistake in calculation or a misunderstand- 
ing of the fiscal acts. According to the acts of 1748, 1754, 1760, 1761, 
93,350 pounds of these bills of credit were emitted. By 1772, 53,104 pounds 
of these had been redeemed and there was cash in the treasury to the 
amount of 12,586 pounds to be used for redeeming these bills. After thift 
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oash had been used in redeeming bills of credit there would still be outstand- 
ing bills to the amoont of 37,660 pounds. To redeem these there must be 
some source of reyenue, and as the rocords give evidence, though not with 
absolute certainty, the tax and duty which the house resolved to discon- 
tinue were the only sources of income, i Martin was therefore correct in 
not yielding to the demands of the house. Though the authorities in Eng- 
land stood by thier governor in his position, 2 still the house was not residy 
to yield. No compromise was reached, and both parties remained hostile 
to each other. The house from the beginning of the royal government had 
exercised very considerable fiscal powers. Under Johnston, Dobbs and 
Tryon they won additional powers and under Martin they assumed a posi- 
tion of practical independence. 

The two houses agreed on many points in the fiscal administration, but 
from 1744 to 1769 they left evidence of disputes and conflicts. In March, 
1744, the problem of redeeming the outstanding currency was one much 
under discussion between the two branches of the legislature.. The upper 
house declared that the vote of the lower house on this subject and for 
emitting new bills of credit was contrary to equity in its public debt clause 
and contrary to good sense as well as equity in its currency clause, though 
they did not specify in what particulars these clauses were unsound. After 
much dispute the upper house advised the governor to dissolve the assem- 
bly, which he at once did.^ This question came up again in the November 
assembly of 1744. The upper house proposed that the redemption bill 
which proceeded from the lower house should be amended: (1) that a land 
tax of six pence per hundred acres be laid as a means of paying the out- 
standing bills; (2) that two commodities of universal value be taken in 
payment of the said tax. In addition to these proposed amendments they 
struck out the clause which allowed wages to the members of the two 
houses. The lower house insisted upon the clause which provided for the 
wages of members of the assembly, and refused to accept the amendments 
of the upper house. They proposed that the outstanding bills be paid by 
means of a tax on each tithable for a term of eight years. Neither house 
would yield and the bill was rejected by the upper house.^ There seems 
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to haye been no oonstitational reasons for these conflicts, except that the 
lower honse claimed that the task of providing for the redemption of the 
currency, as well as the payment of taxes, should be left to themselyes, and 
that the council should have nothing to do with either. ^ The payment of 
wages to both houses alike was certainly not a constitutional question. 
The difference between a land and a poll tax was not very great and was 
only a fiscal matter. The fact that the govemor took no part in the dis- 
putes affords some evidence that they arose chiefly from personal differ- 



The two houses became involved in some conflicts over the nomination 
of public treasurers. The lower house claimed the exclusive right of nomi- 
nating such officers, while the upper house declared that they had at least 
equal rights with the lower in this. In 1750 a long dispute arose over this 
subject, and the upper house rejected a bill appointing a treasurer, after 
no compromise could be reached.^ A similar incident occurred in 1765 and 
with the same results.^ During 1766 this question was raised again,but after 
considerable discussion the upper house yielded to the claims of the lower.^ 
In this struggle the council was maintaining the legal rights of crown, 
the govemor and themselves as opposed to the action of the lower house, 
but in the end they yielded and allowed the representatives of the people 
almost complete control over the fiscal system. 

The appointment and control of an agent in England was a matter of 
importance and was a subject of controversy during the years 1759 to* 1761. 
The lower house won in their struggle with the govemor, and the author- 
ities in England granted them most of their claims. The first conflict 
occurred in January, 1759. The house then passed a bill in which an agent 
was appointed and provided for, and, in order to compel the council and 
govemor to assent to their bill, they refused to act on other matters until 
such assent was obtained. Dobbs, rather than yield to the clauns of the 
lower house, prorogued the assembly.^ In May of the same year he asked 
the legislature for a supply bill for war purposes, but it refused to pass this 
unless the govemor would allow them to designate an agent in the bill. 
This he refused to do on the ground that such action, as he thought, took 
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atray the king's prerogatiye.^ The board of trade, in writing to Dobbs 
during the latter part of 1759, stated that they approved of his rejecting 
the said bill, bat that it did not infringe on the king's prerogative and 
lights as mnch as he thought. They stated that the method followed by the 
lower honsein appointing an agent was proper and had been allowed by the 
erown in the Jamaica case; and that, while the the governor should see to 
it that the laws secured his majefty's rights, they did not think he should 
have dissolved the assembly because of its action. ^ During the first ses- 
sions of the legislature of 1760 this question came up again, and neither 
side was willing to compromise. The lower house passed a bill appointing 
a Mr. Bacon as agent, but the upper house refused to accept him. The 
lower house then declared tliat they alone had the right of appointing and 
instructing the agent and could do it independently of the council and gov- 
ernor. For such a declaration the governor dissolved the assembly.^ The 
authorities in England again expressed their disapproval of the action of 
Dobbs. In April, 1761, the board of trade in writing to him stated that 
they were very sorry he had hindered his majesty's service and that of 
South Carolina by his trivial policy in insisting on his rights concerning 
the appointment of an agent, and in rejecting an aid bill because it con- 
tained an agent clause. They stated that the people through their repre- 
sentatives had the right of nominating an agent; that the only thing to 
which he could legally object in their appointment was the mode thereof, 
and that, while the house acted contrary to custom in doing this in a sup- 
ply bill, his rejection of the bill for that reason was trivial.^ 

The question of the agent was the subject of conflicts between the two 
houses. These began in 1759 and continued to be of some importance until 
1769. The lower house claimed the larger part in the appointment and 
control of the agent, and that such was an inherent and undoubted right 
of its own. The upper house refused to approve such a claim and rejected 
several bills for the appointment of agents because they contained pro- 
visions asserting it.^ The position of the council was thus practically the 
same as that of the governor. The executive desired to retain as much 
control over the agent as possible. It was anxious to have an officer resid- 
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ing in London who wonld represent its side with fullness and sympathy. 
The lower house for a similar reason desired that their control should be 
supreme. The appointment .of such an agent was therefore a matter of 
importance to both parties. From the practical point of view the lower 
house were more nearly correct in their demands than the governor. He 
had ready means of communication with the home government without 
such an agent; it was also his specific duty to communicate with the board 
of trade and secretary of state concerning all provincial matters, while the 
lower house could not obtain a hearing of their case before the authorities 
in England unless through the governor or an agent. When the governor 
was hostile to them it was not likely that he would adequately represent 
their cause. So that, as a matter of necessity, the lower house demanded 
that the province should keep an agent in London and that they, as repre- 
sentatives of the colonists, should have the larger control over him. The 
board of trade recognized the justice of such claims and directed the gov- 
ernor to grant most of them. 

It was upon judicial, as upon fiscal, questions that the struggles between 
the governor and the lower house became great and serious; the conflicts 
over land, fees and the agent were of minor importance as compared with 
them. It was not until 1760 that judicial problems became so important. 
It is true that before this time there had been a judicial system under the 
control of the crown, but this was not the subject of any conflicts worth 
mentioning. But between 1760 and 1763, and 1773 and 1775, these problems 
were much discussed and debated. The lower house during May, 1760, 
present-ed to Dobbs a bill for the establishment of superior courts of pleas 
and grand sessions. He rejected it, and then laid the bill and some of his 
instructions before the chief justice for an opinion. He was instructed 
not to appoint any person to be judge or justice of the peace without the 
advice and consent of at least three councillors signified in a council meet- 
ing, and that all commissions to judges or justices of the peace be during 
pleasure only. Dobbs claimed that the bill violated the king's rights as 
expressed in the said instructions. By this bill associate justices were 
nominated, whose commissions were be given quam diu se bene gesserint. 
The bill stated nothing about the chief justice, as he was appointed by the 
crown but with a commission during pleasure only. Dobbs argued that the 
lower house in nominating the associates justice had taken from him and 
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the ooonoil the right of appointmg jnstioes, and that the olaiue which 
made the oommissions during good behavior was an open violation of the 
rights of the crown. This argoment, thongh legally sound, did not con- 
vince the chief justice that the bill should be rejected. He advised the 
governor that the said bill, while it contained some rather strange ideas, 
should be accepted, as it was the best possible under the circumstances. ^ 
Neither did his argument cause the lower house to change their position, 
and the struggle was kept up. But the province in the meantime fell into 
great disorder because of a lack of courts, and by the close of 1762 Dobbs 
assented to bills for superior and inferior courts for two years, in spite of 
several objectionable clauses.^ 

Between 1768 and 1778 questions effecting the judiciary did not occu- 
py the attention of the governor and lower house, but from 1778 to 1775 
these were again among the chief causes of conflict. During Febroary, 1 778, 
the lower house ixresented to Martin a bill amending and continuing the act 
for superior courts of 1768. He thought it derogatory to the rights of the 
crown and rejected it.^ A new bill relating to superior and inferior courts 
was then introduced and passed, though with a clause suspending its oper- 
ation till the king expressed his pleasure. Owing to the pressure of cir- 
cumstances, Martin gave his assent to this, notwithstanding it contained 
several objectionable clauses. When this act ¥ras sent to England 
Richard Jackson, at the request of the board of trade, examined it. He in 
a report to the board stated that it contained two objectionable points: (1) 
that relating to the legal process of attaching the goods of a person not resid- 
ing in the province; (2) that which limited the original jurisdiction of the 
superior courts to debts and demands amounting to not lessthan fifty pounds 
proclamation mcney when the plaintiff and defendant both resided in the 
same district, and to not less than twenty-five pounds when they resided 
in different districts. He further stated that the clause granting an at- 
tachment of the goods of persons not residing in North Carolina was spe- 
cifically in violation of royal instructions, though he did not state exactly 
what these were, and consequently advised the disallowance of the act.^ By 
this act the lower house attempted to give the province substantially all the 
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poirera ot attachment which belonged to a sovereign state and to extend 
tbe jurisdiction of the inferior or lower courts. In regulating the sup- 
erior courts the house was always limited by the fact that the chief jus- 
tice was appointed by the crown and was therefore responsible to the home 
goyemment. But in regard to the inferior courts there were few legal lim- 
itations upon the house. By this act the jurisdiction of the lower courta 
was extended while that of the superior courts was limited. This was an 
attempt on the part of the house to extend its regulation oyer a large part 
of the judicial affairs. The lower courts were much more under the direc- 
tion of the house than the higher courts, and to extend their jurisdiction 
Qieant a further extension of the powers of the house. The superior courts 
were to a very considerable extent under the control of the crown and there- 
fare to limit their jurisdiction was to take power away from the crown. 
It was perfectly natural, therefore, that Martin should oppose such assump- 
tion of powers and that the crown should not allow them. 

In December 1773 he, in his opening speech, stated that the crown had 
disallowed the act mentioned above, chiefly because of the foreign attach- 
ment clause. He also stated that the king deemed the extension of the 
jurisdiction of the inferior courts to cases of fifty pounds inadmissable. 
On the other hand he assured them that the king was willing to allow a 
provision for attachment in cases where the action arose in the province, 
which was customary in the commercial cities of Europe. ^ At the same 
time he informed the lower house that he had been compelled by unfavor- 
able circumstances and the lack of courts to appoint a court of oyer and 
terminer and general jail delivery for the trial of the many criminals then 
in prison. The disallowance of their act by the crown and the appoint- 
ment of special courts by the governor caused the house to take a still 
stronger position. They could not and would not yield to a change in 
their ideas respecting attachment and held that commissions of oyer and 
terminer could not legally be issued without the consent of themselves^^ 
This was almost an open denial of the right of the crown and its governor 
to regulate the judicial system even in the slightest degree. Both parties 
gave evidence of considerable temper in this conflict, and Martin pro- 
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TOgnedL the nmesuMy to March, 1774, in order to put an end to the struggle 
to the tiiiie.i 

in his opening speech to the assembly of March, 1774, Martin six)ke very 
kindly and asked them not to insist upon the foreign attachment clause as 
Ibe Bideqwnsable provisicm of the bill for the regulation of courts.^ The 
i^yper house replied that they would not make foreign attachments the 
only eondition of their approval of such a bill.^ But the lower house de- 
olned that the people had very cordially approved of the action of the 
temer hooses and that consequently they could not yield on attachments 
or their demands that they should have a share in issuing commissions of 
OjfBT and terminer.^ On March 19 Martin gave his assent to twenty-six 
hills, but rejected the one for superior courts because of the provisions con- 
oeming attacement and other objectionable clauses. ^ The lower house then 
resolTed that the possession of the right to attach the effects of foreign 
debtors was beneficial to the province and was founded upon equity, and 
that a oopy of the superior court bill, which Martin had rejected, be sent 
to the crown.^ While Martin and the bouse could not agree on a bill for 
Uie regulation of the superior courts, still he yielded somewhat to their de- 
mands and assented to bills for inferior courts and courts of oyer and term- 
iner.'^ During the short session of April, 1775, one more attempt was made 
to secure harmony and agreement in the matter of superior courts. The 
king had in the meantime offered North Carolina the same mode of at- 
tachment which the other colonies enjoyed, but the house still insisted up- 
on the former demand and consequently no agreement was reached^. 

Though Martin did not exercise tact in dealing with these questions, his 
olaiins were in the main legal, at least based upon his instructions from 
the crown while those of the lower house rested for the most part on 
awamptions. 

Ooorts and judges were also the causes of conflicts between the two 
houses. In 1746 a bill was rejected by tho upper house in consequence of 
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no agreement being reached on the question of the extent of the jurisdic- 
tion of the inferior conrtf.^ The lower house attempted to extend such 
jurisdiction to a very considerable degree, while the upper house asserted 
that such extension was contrary to the rights of the crown and therefore 
illegal. In 1756 and 1760 three court bills were rejected by the upper house 
because of a dispute concerning the time of holding such courts 
and the payment of the salaries of the justices. The lower house had by 
their bills fixed dates which would be very inconyenient for the chief jus- 
tice and had demanded that the salaries be paid from the sinking fund in- 
stead of a poll tax; the upper [house insisted upon dates which would be 
most convenient to the chief justice and upon the laying of a poll tax with 
which to pay the salaries.^ In November, 1762, the two houses had a con- 
siderable discussion over the appointment of associate justices of the supe- 
rior courts, and especially over the issue of commissions of oyer and term- 
imer. The upper house claimed that the king by his prerogative had the 
right of appointing courts of oyer and terminer. This claim was denied 
by the lower house. After much dispute the lower house agreed that the 
governor be given the power by the legislature of issuing commissions for 
such courts. As this plan would deprive the crown of its right to issue 
such commissions independently of the lower house, the upper house would 
not yield and consequently rejected the bill.^ Thus the matter dropped 
as far as the legislature was concerned, and it was left in the hands of the 
executive to provide for courts of oyer and terminer. 

The two houses were in substantial agreement on judicial questions 
from 1763 to 1773, but during the latter year they were in conflict over 
the question of foreign attachments. During March, 1773, the upper house 
complained because the lower house had thrown out the following clause 
in a bill which provided for the division of the province into six districts 
for superior courts: *'And be it further enacted that the estate of no 
person whatsoever, who has never resided in North Carolina, shall be liable 
to an attachment otherwise than by the laws and statutes of England in 
like cases, and that every clause and section in the before recited act shall 
be repealed.'* The lower house, while agreeing to concur with aU the 
other suggestions of the upper house, would not permit the above clause to 
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be inflerted. They daimed that it was inoonsisteiit with the oommeicial 
interests of the proyinoe to yield the benefit of attaching the effects of 
those not residing in North Oarolina, and that such a right was exercised 
by the other colonies. ^ This claim, with the rejection of the above named 
olanse, is evidence that the lower house was demanding practical regula- 
tion of judicial affairs and that they claimed rights independent of the 
oooncil, governor and crown. The council would not allow such a claim 
and rejected the bill;^ they were willing to grant foreign attachments, pro- 
vided they were according to the customs and laws of England, but beyond 
this they were not yet ready to go. In December of the same year this 
question came up again, and both houses still insisted uix)n their [former 
ideas.' But during the March session of 1774 the upper house yielded 
somewhat to the demands of the lower house and a compromise was 
reached.^ To this time the upper house had maintained the rights of the 
orown and governor, and was therefore a unit with the governor in his 
struggle against the encroachments of the lower house. But now the 
oonncillorswere beginning to take the side of the colonists as against the 
orown administration, and were ready to compromise with the representa- 
tives of the people on judicial questions. 

The governor and the lower house were in conflict over the que3tions of 
representation in the legislature, and what should constitute a quorum, 
which may be for convenience called constitutional questions. These 
arose under Dobbs, Tryon and Martin; they were never critical, though 
at times annoying, and were never fully settled. In 1760 the lower house 
practically claimed that the crown had no right to compel counties and 
towns to take out charters of incorporation from the governor before they 
were entitled to representation in the legislature. Dobbs declared that 
their claim was contrary to the rights of the crown, as opposed to the in- 
structions from the crown. » He was correct in his position, at least his 
declaration was backed up by specific instructions from the crown, and the 
house almost ceased to press their claim.® The question of the quorum 
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was of far more importance. In 1760 Dobbs asked that the lowvr hoam 
act with fifteen as a qnorom for bnginess. They refused to do so and 
denied his right of determining what should constitute a qnomm. Thegr 
claimed that it was their own right to decide upon this; and at times they 
wonld allow twenty-five to act and again they wonld not make a moTe 
towards discharging business without a majority of their entire number.^ 
In 1764 and 1778 they again refused to act with a quorum of fifteenas the 
governor asked. ^ The lower house in taking such a position was acting 
directly contrary to the instructions from the crown, which specifically 
stated that fifteen members should constitute a quorum.^ But as this was 
a point of considerable importance to them they would not obey the crown, 
and would not act without a majority, or at least twenty-five, of th^ 
number. It was much more difficult for the governor to control from 
twenty-five to fchirty-five members than fifteen. With a small quorum he 
might easily pass acts against the interests of the colonists, but with a 
large one it was almost imi)ossible. 

The two houses did not dispute over representation in the legislature or 
what should constitute a quorum, but they did become involved in a con- 
flict over the question of examining public claims and accounts. The chief* 
instance of this was in 1762. The lower house appointed ten of their num- 
ber as a committee on accounts, and eleven on claims, whUe the upper 
house appointed only three of their members on each. Should each house 
eommittee act separately and independently of the other in their examina- 
tion of claims and accounts? It was xipon this question that a dispute 
arose. The upper house claimed that their committees had equal rights 
in this with those of the lower house, though their number was by no 
means as large, and that their committees could act by themselves or 
jointly, as they liked. The lower house denied this claim, at least so far 
as separate and independent action was concerned.^ If the upper 
house members could act only in conjunction with the lower house mem- 
bers, the balance of power would certainly be with the lower house, as 
ten or eleven to three was a very large majority. The lower house did not 
ask for so much power as would be given them by this arrangement, but 
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ihej did demand a substantial control in the examination of aU pnblio 
olaims and acoonnts npon the ground that they represented the people who 
had to pay these; and this control was at several times allowed by the 
upper house. 

We have now seen that the conflicts between the executive — the gov- 
ernor and council— €tnd the lower house of the legislature arose from their 
different points of view on questions of land, fees, money, agent, courts 
and judges, and constitutional privileges. The fact has been made ap- 
parent that the governor and the council were practically a unit in their 
point of view and in their attempts to maintain the rights and interests of 
the crown; and this we should most naturally expect, as they were both 
the agents of the crown. The attitude of the executive toward the lower 
house was for the most part supported by precedents and in substantial 
accordance with the royal instructions. These instructions constituted 
the chief guide of the executive. In some respects they were very specific, 
and the executive must act according to them if possible. In other re- 
spects much was left to the interpretation and discretion of the evecutive. 
Conflicts arose between the executive and the lower house both over the 
specific clauses and those in the interpretation of which the executive was 
to use its discretion. The lower house in questioning or denying the one 
was attacking the policy of the crown, but in disputing over the other it 
was merely doubting the interpretation of the officers of the crown who 
resided in the province. The fact has also been made apparent that the 
lower house acted in sympathy with the colonists, maintaining their rights 
and interests. Many of their claims were not founded on a strong legal 
basis, but appear rather as assumptions when looked at from the purely 
constitutional standpoint. But there was to the minds of the colonists 
something greater and nobler than the English public law as applied to a 
royal province in the eighteenth cedtury — ^the principles of freedom and 
independence, and during the whole of the royal period the lower house in 
denying the rights of the crown defended its action by appealing to these 
principles. 
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